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Conservation of biodiversity and heritage Chapter 5

Species and communities Part 13

Conservation advice, recovery plans, threat abatement plans and wildlife conservation
plans Division 5

Section 266B

Division 5—Conservation advice, recovery plans, threat
abatement plans and wildlife conservation plans

Subdivision AA—Approved conservation advice

266B Approved conservation advice for listed threatened species
and listed threatened ecological communities

Minister to ensure there is approved conservation advice

(1) The Minister must ensure that there is approved conservation
advice for each listed threatened species (except one that is extinct
or that is a conservation dependent species), and each listed
threatened ecological community, at all times while the species or
community continues to be listed.

(2) For this purpose, approved conservation advice is a document,
approved in writing by the Minister (and as changed from time to
time in accordance with subsection (3)), that contains:

(a) astatement that sets out:

(i) thegrounds on which the species or community is
eligible to be included in the category inwhichiitis
listed; and

(ii) the main factorsthat are the cause of it being so eligible;
and
(b) either:

(i) information about what could appropriately be done to
stop the decline of, or support the recovery of, the
Species or community; or

(ii) astatement to the effect that there is nothing that could
appropriately be done to stop the decline of, or support
the recovery of, the species or community.

Changing approved conservation advice

(3) The Minister may, in writing, approve changes to approved
conservation advice.
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Chapter 5 Conservation of hiodiversity and heritage

Part 13 Species and communities

Divison 5 Conservation advice, recovery plans, threat abatement plans and wildlife
conservation plans

Section 267

Consultation with Scientific Committee

(4) If the Minister proposes to approve a document as approved
conservation advice, the Minister must consult the Scientific
Committee about the document, unless its content is substantially
the same as material that the Committee has previously provided to
the Minister.

(5) If the Minister proposes to approve a change to approved
conservation advice, the Minister must consult the Scientific
Committee about the change, unless the change is substantially the
same as a change that the Scientific Committee has previously
advised the Minister should be made.

Publication requirements

(6) If the Minister approves a document as approved conservation
advice, the Minister must:

(a) within 10 days of the approval of the document, publish the
approved conservation advice on the Internet; and

(b) comply with any other publication requirements of the
regulations.

(7) If the Minister approves a change to approved conservation advice,
the Minister must:

(a) within 10 days of the approval of the change, publish the
advice, as changed, on the Internet; and

(b) comply with any other publication requirements of the
regulations.

Instruments of approval are not legislative instruments

(8) Aninstrument of approval under subsection (2) or (3) isnot a
legidlative instrument.

Subdivision A—Recovery plans and threat abatement plans

267 Simplified outline of this Subdivision

Thefollowing is asimplified outline of this Subdivision:
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Conservation of biodiversity and heritage Chapter 5

Species and communities Part 13

Conservation advice, recovery plans, threat abatement plans and wildlife conservation
plans Division 5

Section 268

Recovery plansfor listed threatened species and ecological
communities and threat abatement plans for key threatening
processes bind the Commonwealth and Commonwealth agencies.

The Minister need ensure that arecovery planisinforcefor a
listed threatened species or ecological community only if the
Minister decides to have arecovery plan. The Minister must decide
whether to have arecovery plan for the species or community
within 90 days after it becomes listed. The Minister may, at any
other time, decide whether to have such a plan.

The Minister need ensure athreat abatement planisin forcefor a
key threatening process only if the Minister decidesthat aplanisa
feasible, effective and efficient way of abating the process. The
Minister must consult before making such a decision.

A recovery plan or threat abatement plan can be made by the
Minister alone or jointly with relevant States and Territories, or the
Minister can adopt a State or Territory plan. There must be public
consultation and advice from the Scientific Committee about the
plan, regardless of how it is made or adopted.

268 Compliance with recovery plans and threat abatement plans

A Commonwealth agency must not take any action that
contravenes arecovery plan or athreat abatement plan.

269 Implementing recovery and threat abatement plans

(1) Subject to subsection (2), the Commonwealth must implement a
recovery plan or threat abatement plan to the extent to which it
appliesin Commonwealth areas.

(2) If arecovery plan or athreat abatement plan applies outside
Commonwealth areas in aparticular State or self-governing
Territory, the Commonwealth must seek the co-operation of the
State or Territory with aview to implementing the plan jointly with
the State or Territory to the extent to which the plan appliesin the
State or Territory.
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Chapter 5 Conservation of hiodiversity and heritage

Part 13 Species and communities

Divison 5 Conservation advice, recovery plans, threat abatement plans and wildlife
conservation plans

Section 269AA

269AA Decision whether to have arecovery plan

(D)

)

©)

(4)

Minister has an initial obligation and then a discretion

The Minister must decide whether to have arecovery plan for a
listed threatened species (except one that is extinct or that is a
conservation dependent species) or alisted threatened ecol ogical
community within 90 days after the species or community becomes
listed. The Minister may, at any other time, decide whether to have
arecovery plan for the species or community.

In this section:

(a) the decision that the Minister is required by subsection (1) to
make in relation to the species or community within the 90
day period referred to in that subsection istheinitial
recovery plan decision; and

(b) any subsequent decision that the Minister makes under
subsection (1) in relation to the species or community isa
subsequent recovery plan decision.

Making the initial recovery plan decision

In making the initia recovery plan decision, the Minister must
have regard to the recommendation (the initial recommendation)
made by the Scientific Committee as mentioned in paragraph
189(1A)(c) in relation to the species or community.

Making a subsequent recovery plan decision (unless subsection (5)
applies)

In making a subsequent recovery plan decision in relation to the
species or community, other than a decision to which
subsection (5) applies:
(a) the Minister must have regard to theinitial recommendation
in relation to the species or community; and
(b) the Minister must have regard to any advice subsequently
provided to the Minister by the Scientific Committee about
whether there should be arecovery plan for the species or
community.
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Conservation of biodiversity and heritage Chapter 5

Species and communities Part 13

Conservation advice, recovery plans, threat abatement plans and wildlife conservation
plans Division 5

Section 269AA

Changing from a decision to have a recovery plan to a decision not
to have a recovery plan—additional requirements

(5) If, at atime when adecision to have arecovery plan for the species
or community isin force (whether or not the plan has yet been
made), the Minister is proposing to make a subsequent recovery
plan decision that there should not be a recovery plan for the
Species or community:

(&) the Minister must ask the Scientific Committee for advice
relating to the proposed decision; and
(b) the Minister must publish a notice inviting comments on the
proposed decision in accordance with subsection (7); and
(c) the Minister must, in deciding whether to make the proposed
decision, take account of:
(i) any advice provided by the Scientific Committee in
relation to the proposed decision; and
(i) subject to subsection (6), the comments the Minister
receives in response to the notice referred to in

paragraph (b).

(6) The Minister isnot required to take a comment referred toin
subparagraph (5)(c)(ii) into account if:
(a) the Minister does not receive the comment until after the
cut-off date specified in the notice under paragraph (5)(b); or
(b) the Minister considers that regulations referred to in
paragraph (8)(b) have not been complied with in relation to
the comment.

(7) The notice referred to in paragraph (5)(b):

(8 must be published in accordance with the regulations referred
to in paragraph (8)(a); and

(b) must set out the decision the Minister proposed to make; and

(c) must invite people to make comments, to the Minister, about
the proposed decision; and

(d) must specify the date (the cut-off date) by which comments
must be received, which must be at least 30 business days
after the notice has been published as required by
paragraph (a); and

(e) must specify, or refer to, the manner and form requirements
that, under regulations referred to in paragraph (8)(b), apply
to making comments; and
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Chapter 5 Conservation of hiodiversity and heritage

Part 13 Species and communities

Divison 5 Conservation advice, recovery plans, threat abatement plans and wildlife
conservation plans

Section 269A

(f) may aso include any other information that the Minister
considers appropriate.

(8) Theregulations must provide for the following:
(@) how anoticereferred to in paragraph (5)(b) isto be
published;
(b) the manner and form for making comments.

General publication requirements

(9) The Minister must publish the following:
(a) the Minister’sinitia recovery plan decision, and the reasons
for it;
(b) each subsequent recovery plan decision (if any), and the
reasonsfor it.
The regulations may specify how the publication isto be made.
Subject to any such regulations, the publication must be madein a
way that the Minister considers appropriate.
Note: This subsection must be complied with, even if the Minister has

aready published notice of the proposed decision in accordance with
subsections (5) and (7).

Decisions not legidlative instruments

(20) Aninstrument making a decision under subsection (1) isnot a
legidlative instrument.

269A Making or adopting a recovery plan

Application

(1) Thissection appliesonly if the Minister’s most recent decision
under section 269AA in relation to alisted threatened species
(except one that is extinct or that is a conservation dependent
species) or alisted threatened ecological community isto have a
recovery plan for the species or community.

Note: Subsection 273(1) sets adeadline of 3 years from the decision for

ensuring that arecovery planisin force for the species or community.
Subsection 273(2) allows that period to be extended.
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Conservation of biodiversity and heritage Chapter 5
Species and communities Part 13

Conservation advice, recovery plans, threat abatement plans and wildlife conservation

plans Division 5

Section 269A

()

©)

(4)

©®)

Making a plan

The Minister may make awritten recovery plan for the purposes of
the protection, conservation and management of:

() alisted threatened species (except one that is extinct or isa
conservation dependent species); or

(b) alisted threatened ecological community.

Making a plan jointly with a State or Territory

The Minister may make awritten recovery plan for the purposes of
the protection, conservation and management of alisted threatened
species (except one that is extinct or is a conservation dependent
species) or alisted threatened ecological community jointly with
one or more of the States and self-governing Territoriesin which
the species or community occurs, or with agencies of one or more
of those States and Territories.

Content of a plan

The Minister must not make arecovery plan under subsection (2)
or (3) unless the plan meets the requirements of section 270.

Prerequisites to making a plan

Before making arecovery plan under subsection (2) or (3) for a
listed threatened species or listed threatened ecological community,
the Minister must:

(a) consult the appropriate Minister of each State and
self-governing Territory in which the species or community
occurs, and in which actions that the plan would provide for
would occur, with aview to:

(i) taking the views of each of those States and Territories
into account in making the plan under subsection (2); or
(ii) making the plan jointly under subsection (3);
unless the species or community occursonly in a
Commonwealth area; and

(b) consider the advice of the Scientific Committee given under
section 274; and

(c) consult about the plan and consider comments in accordance
with sections 275 and 276.
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Chapter 5 Conservation of hiodiversity and heritage

Part 13 Species and communities

Divison 5 Conservation advice, recovery plans, threat abatement plans and wildlife
conservation plans

Section 270

(6)

(7)

(8)

Limits on making a plan

The Minister must not make a recovery plan under subsection (2)
for aspecies or ecological community that occurs wholly or partly
outside a Commonwealth area unless the Minister is satisfied that it
is not reasonably practicable, within the period of 3 years referred
to in subsection 273(1), to make the plan under subsection (3) of
this section with each State or Territory:

(&) inwhich the species or community occurs; and

(b) inwhich actions that the plan would provide for would occur,
if the plan were made under subsection (2) of this section.

Adopting a State or Territory plan

The Minister may, by instrument in writing, adopt as a recovery
plan a plan made by a State, a self-governing Territory or an
agency of a State or self-governing Territory (whether or not the
planisinforcein the State or Territory). The Minister may adopt
the plan with such modifications as are specified in the instrument.
This subsection has effect subject to section 277.

Note: Section 277 requires that:

€) an adopted plan have the content required for arecovery plan by
section 270; and

(b) there has been adequate consultation in making the plan adopted;
and

() the Minister consult the Scientific Committee about the content
of the plan.

Effect of adopting a plan

A plan adopted under subsection (7) has effect asif it had been
made under subsection (2) (whether it was adopted with
maodifications or not).

270 Content of recovery plans

(D)

A recovery plan must provide for the research and management
actions necessary to stop the decline of, and support the recovery
of, the listed threatened species or listed threatened ecological
community concerned so that its chances of long-term survival in
nature are maximised.
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Conservation of biodiversity and heritage Chapter 5

Species and communities Part 13

Conservation advice, recovery plans, threat abatement plans and wildlife conservation
plans Division 5

Section 270

(2) Inparticular, arecovery plan must (subject to subsection (2A)):
(a) state the objectivesto be achieved (for example, removing a
species or community from alist, or indefinite protection of
existing populations of a species or community); and
(b) state criteria against which achievement of the objectivesis
to be measured (for example, a specified number and
distribution of viable populations of a species or community,
or the abatement of threatsto a species or community); and
(c) specify the actions needed to achieve the objectives; and
(ca) identify threats to the species or community; and
(d) identify the habitats that are critical to the survival of the
species or community concerned and the actions needed to
protect those habitats; and
(e) identify any populations of the species or community
concerned that are under particular pressure of survival and
the actions needed to protect those populations; and
(f) statethe estimated duration and cost of the recovery process;
and
(g) identify:
() intereststhat will be affected by the plan’s
implementation; and
(ii) organisations or persons who will be involved in
evaluating the performance of the recovery plan; and
(h) specify any major benefits to native species or ecological
communities (other than those to which the plan relates) that
will be affected by the plan’simplementation; and
(j) meet prescribed criteria (if any) and contain provisions of a
prescribed kind (if any).

(2A) A recovery plan need only address the matters mentioned in
paragraphs (2)(d), (e), (f), (g) and (h) to the extent to which itis
practicable to do so.

(3) Inmaking arecovery plan, regard must be had to:
() the objects of this Act; and
(b) the most efficient and effective use of the resources that are
alocated for the conservation of species and ecological
communities; and
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Chapter 5 Conservation of hiodiversity and heritage

Part 13 Species and communities

Divison 5 Conservation advice, recovery plans, threat abatement plans and wildlife
conservation plans

Section 270A

(c) minimising any significant adverse social and economic
impacts, consistently with the principles of ecologically
sustainabl e development; and

(d) meeting Australia s obligations under international
agreements between Australia and one or more countries
relevant to the species or ecological community to which the
plan relates; and

(e) therole and interests of indigenous people in the
conservation of Australia s biodiversity.

270A Decision whether to have a threat abatement plan

(1)

)

©)

Decision

The Minister may at any time decide whether to have a threat
abatement plan for athreatening processin the list of key
threatening processes established under section 183. The Minister
must do so:
(a) within 90 days of the threatening process being included in
thelist; and
(b) within 5 years of the last decision whether to have a threat
abatement plan for the process, if that decision was not to
have athreat abatement plan for the process.

Basis for decision

The Minister must decide to have athreat abatement plan for the
processif he or she believes that having and implementing a threat
abatement plan is afeasible, effective and efficient way to abate
the process. The Minister must decide not to have athreat
abatement plan if he or she does not believe that.

Consultation before making a decision

Before making a decision under this section, the Minister must:
() request the Scientific Committee to give advice within a
specified period; and
(b) take reasonable stepsto request any Commonwealth agency,
any State, any self-governing Territory, and any agency of a
State or self-governing Territory, that would be affected by
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Conservation advice, recovery plans, threat abatement plans and wildlife conservation

plans Division 5

Section 270A

(4)

©®)

(6)

(7)

(8)

or interested in abatement of the processto give advice
within a specified period;
on the feasibility, effectiveness or efficiency of having and
implementing a threat abatement plan to abate the process.

Consulting others

Subsection (3) does not prevent the Minister from requesting any
other person or body to give advice within a specified period on the
feasibility, effectiveness or efficiency of having and implementing
athreat abatement plan to abate the process.

Request may be made before listing

A request for advice on the feasibility, effectiveness or efficiency
of having and implementing athreat abatement plan to abate the
process may be made before or after the processisincluded in the
list of key threatening processes established under section 183.

Time for giving advice

The Minister must not make a decision whether to have a threat
abatement plan for the process before the end of the period within
which he or she has requested a person or body to give advice on
the feasibility, effectiveness or efficiency of having and
implementing athreat abatement plan to abate the process.

Considering views expressed in consultation

When the Minister is making a decision under this section, he or
she must consider the advice that a person or body gave on request
within the period specified in the request.

Publishing decision and reasons

The Minister must publish in accordance with the regulations (if
any):
(a) adecision whether or not to have athreat abatement plan for
akey threatening process; and

(b) the Minister’sreasons for the decision.
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Part 13 Species and communities

Divison 5 Conservation advice, recovery plans, threat abatement plans and wildlife
conservation plans

Section 270B

9)

Soecial rulesfor processesincluded in original list

Subsections (3), (4), (5), (6) and (7) do not apply inrelationto a
decision about a process included in the list under section 183 as
first established.

270B Making or adopting a threat abatement plan

(D

)

©)

(4)

©)

Application

This section applies only if the Minister’s most recent decision
under section 270A in relation to akey threatening processisto
have athreat abatement plan for the process.

Note: Section 273 sets a deadline of 3 years from the decision for ensuring
that athreat abatement plan isin force for the process.

Making a plan

The Minister may make a written threat abatement plan for the
purposes of reducing the effect of the process.

Making a plan jointly with a State or Territory

The Minister may make awritten threat abatement plan for the
purposes of reducing the effect of the process, jointly with the
States and self-governing Territories in which the process occurs or
with agencies of those States and Territories.

Content of a plan

The Minister must not make a threat abatement plan under
subsection (2) or (3) unless the plan meets the requirements of
section 271.

Prerequisites to making a plan

Before making athreat abatement plan for the process under
subsection (2) or (3), the Minister must:

(a) consult the appropriate Minister of each State and
self-governing Territory in which the process occurs, with a
view to:

(i) taking the views of each of those States and Territories
into account in making the plan under subsection (2); or
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Conservation advice, recovery plans, threat abatement plans and wildlife conservation
plans Division 5

Section 270B

(ii) making the plan jointly under subsection (3);
unless the process occurs only in a Commonwealth area; and
(b) consider the advice of the Scientific Committee given under
section 274; and

(c) consult about the plan and consider comments in accordance
with sections 275 and 276.

Limits on making a plan

(6) The Minister must not make athreat abatement plan under
subsection (2) for a process that occurs wholly or partly outside a
Commonwealth area unless the Minister is satisfied that it is not
reasonably practicable to make the plan:

(a) jointly with each of the States and self-governing Territories
in which the process occurs; and

(b) within 3 years of the decision to have the plan.

Adopting a Sate or Territory plan

(7) The Minister may, by instrument in writing, adopt as a threat
abatement plan for the process a plan made by a State, a
self-governing Territory or an agency of a State or self-governing
Territory (whether or not the plan isin force in the State or
Territory). The Minister may adopt the plan with such
modifications as are specified in the instrument. This subsection
has effect subject to section 277.

Note: Section 277 requires that:

@ an adopted plan have the content required for a threat abatement
plan by section 271; and

(b) there has been adequate consultation in making the plan adopted;
and

(© the Minister consult the Scientific Committee about the content
of the plan.

Effect of adopting a plan

(8) A plan adopted under subsection (7) has effect asif it had been
made under subsection (2), whether it was adopted with
modifications or not.

Environment Protection and Biodiversity Conservation Act 1999 13



Chapter 5 Conservation of hiodiversity and heritage

Part 13 Species and communities

Divison 5 Conservation advice, recovery plans, threat abatement plans and wildlife
conservation plans

Section 271

271 Content of threat abatement plans

(1) A threat abatement plan must provide for the research,
management and other actions necessary to reduce the key
threatening process concerned to an acceptable level in order to
maximise the chances of the long-term survival in nature of native
species and ecological communities affected by the process.

(2) In particular, athreat abatement plan must:
(a) statethe objectivesto be achieved; and
(b) state criteria against which achievement of the objectivesis
to be measured; and
(c) specify the actions needed to achieve the objectives; and

(g) meet prescribed criteria (if any) and contain provisions of a
prescribed kind (if any).

(3) Inmaking athreat abatement plan, regard must be had to:
() the objects of this Act; and

(b) the most efficient and effective use of the resources that are
alocated for the conservation of species and ecological
communities; and

(c) minimising any significant adverse social and economic
impacts consistently with the principles of ecologically
sustainabl e development; and

(d) meeting Australia s obligations under international
agreements between Australia and one or more countries
relevant to the species or ecological community threatened
by the key threatening process that is the subject of the plan;
and

(e) theroleand interests of indigenous people in the
conservation of Australia s biodiversity.

(4) A threat abatement plan may:

(a) statethe estimated duration and cost of the threat abatement
process; and

(b) identify organisations or personswho will beinvolved in
evaluating the performance of the threat abatement plan; and

(c) specify any mgjor ecological matters (other than the species
or communities threatened by the key threatening process
that is the subject of the plan) that will be affected by the
plan’simplementation.
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Section 272

(5) Subsection (4) does not limit the matters that a threat abatement
plan may include.

272 Eradication of non-native species

If:
(a) the actions specified under paragraph 270(2)(c) in arecovery
plan, or under paragraph 271(2)(c) in athreat abatement plan,
include the eradication of a non-native species; and

(b) the speciesisthreatened in a country in which its native
habitat occurs;

the recovery plan, or threat abatement plan, must require the
Commonwealth to offer to provide stock of the speciesto that
country before the eradication proceeds.

273 Ensuring plansarein force

When a plan comes into force

(1A) A recovery plan or athreat abatement plan comes into force on the
day on which it is made or adopted, or on alater day specified by
the Minister in writing.

Deadline for recovery plan

(1) Subject to subsection (2), arecovery plan for alisted threatened
species or alisted threatened ecological community must be made
and in force within 3 years of the decision under section 269AA to
have the plan.

(2) The Minister may, in writing, extend the period within which a
recovery plan must be made. Only one extension can be granted for
the making of the plan, and the period of the extension must not be
more than 3 years.

Ensuring recovery planisin force

(3) Oncethefirst recovery plan for alisted threatened species or a
listed threatened ecological community isin force, the Minister
must exercise his or her powers under this Subdivision to ensure
that arecovery planisin force for the species or community until
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(4)

©®)

the Minister decides under section 269AA not to have arecovery

plan for the species or community.

Note: The Minister may revoke arecovery plan for alisted threatened
species or alisted threatened ecological community if the Minister

decides under section 269AA not to have arecovery plan for the
species or community. See section 283A.

Deadline for threat abatement plan

A threat abatement plan for a key threatening process must be
made and in force within 3 years of the decision under
section 270A to have the plan.

Ensuring threat abatement planisin force

Once thefirst threat abatement plan for a key threatening processis
in force, the Minister must exercise his or her powers under this
Subdivision to ensure that a threat abatement planisin force for
the process until the Minister decides under section 270A not to
have athreat abatement plan for the process.

Note: The Minister may revoke athreat abatement plan for akey threatening

process if the Minister decides under section 270A not to have a threat
abatement plan for the process. See section 283A.

274 Scientific Committeeto advise on plans

(D

()

The Minister must obtain and consider the advice of the Scientific
Committee on:

(a) the content of recovery and threat abatement plans; and

(b) thetimes within which, and the order in which, such plans
should be made.

In giving advice about a recovery plan, the Scientific Committee
must take into account the following matters:
(a) the degree of threat to the survival in nature of the species or
ecological community in question;
(b) the potential for the species or community to recover;
(c) the genetic distinctiveness of the species or community;
(d) the importance of the species or community to the
ecosystem;
(e) the vaue to humanity of the species or community;
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() theefficient and effective use of the resources allocated to
the conservation of species and ecological communities.

(3) Ingiving advice about athreat abatement plan, the Scientific
Committee must take into account the following matters:

(a) the degree of threat that the key threatening processin
question poses to the survival in nature of species and
ecological communities;

(b) the potential of species and ecological communities so
threatened to recover;

(c) the efficient and effective use of the resources allocated to
the conservation of species and ecological communities.

275 Consultation on plans

(1) Before making arecovery plan or threat abatement plan under this
Subdivision, the Minister must;

(a) take reasonable steps to ensure that copies of the proposed
plan are available for purchase, for a reasonable price, at
prescribed places in each State and self-governing territory;
and

(b) give acopy of it, together with anotice of akind referred to
in subsection (2), to the Scientific Committee; and

(c) cause the notice to be published:

(i) inthe Gazette; and
(ii) inadaily newspaper that circulates generally in each
State, and self-governing Territory, in which the
relevant listed threatened native species, listed
threatened ecological community or key threatening
process occurs; and
(iif) inany other way required by the regulations (if any).

(2) The notice must:

(a) specify the places where copies of the proposed plan may be
purchased; and
(b) invite personsto make written comments about the proposed
plan; and
(c) specify:
(i) an address for lodgment of comments; and
(ii) aday by which comments must be made.
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(3) The day specified must not be aday occurring within 3 months
after the noticeis published in the Gazette.

276 Consideration of comments

The Minister:

(& must, in accordance with the regulations (if any), consider all
comments on a proposed recovery plan or threat abatement
plan made in response to an invitation under section 275; and

(b) may revise the plan to take account of those comments.

277 Adoption of State plans

(1) The Minister must not adopt a plan as arecovery plan or athreat
abatement plan under this Subdivision unless:

(@) the Minister is satisfied that an appropriate level of
consultation has been undertaken in making the plan; and

(b) the plan meets the requirements of section 270 or 271, asthe
case requires.

(2) Before adopting a plan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the plan.

278 Publication of plans

(1) Assoon as practicable after the Minister makes or adopts a
recovery plan or athreat abatement plan under this Subdivision,
the Minister must:

(@) make copies of the plan available for purchase, for a
reasonable price, at a prescribed placein each State and
self-governing Territory; and

(b) give notice of the making or adopting of each such plan; and

(c) publish the notice:

(i) inthe Gazette; and
(if) in adaily newspaper that circulates generally in each
State, and self-governing Territory; and
(iif) inany other way required by the regulations (if any).

(2) The notice must:
(a) statethat the Minister has made or adopted the plan; and
(b) specify the day on which the plan comes into force; and
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(c) specify the places where copies of the plan may be
purchased.

279 Variation of plans by the Minister

(1) The Minister may, at any time, review arecovery plan or threat
abatement plan that has been made or adopted under this
Subdivision and consider whether a variation of it is necessary.

(2) Each plan must be reviewed by the Minister at intervals of not
longer than 5 years.

(3) If the Minister considers that a variation of aplan is necessary, the
Minister may, subject to subsections (4), (5), (6) and (7), vary the
plan.

(4) The Minister must not vary a plan, unlessthe plan, as so varied,
continues to meet the requirements of section 270 or 271, asthe
case requires.

(5) Beforevarying aplan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the
variation.

(6) If the Minister has made a plan jointly with, or adopted a plan that
has been made by, a State or self-governing Territory, or an agency
of a State or self-governing Territory, the Minister must seek the
co-operation of that State or Territory, or that agency, with aview
to varying the plan.

(7) Sections 275, 276 and 278 apply to the variation of aplan in the
same way that those sections apply to the making of arecovery
plan or threat abatement plan.

280 Variation by a State or Territory of joint plansand plans
adopted by the Minister

(1) If aState or self-governing Territory varies a plan that:
(a) the Minister has made jointly with the State or self-governing
Territory, or an agency of the State or Territory; or
(b) has been adopted by the Minister as arecovery plan or a
threat abatement plan;
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the variation is of no effect for the purposes of this Act unlessit is
approved by the Minister.

(2) Before approving avariation, the Minister must obtain and
consider advice from the Scientific Committee on the content of
the variation.

(3) The Minister must not approve a variation unless satisfied that:
(a) an appropriate level of consultation was undertaken in
varying the plan; and
(b) theplan, as so varied, continues to meet the requirements of
section 270 or 271, as the case requires.

(4) If the Minister approves avariation of a plan, the plan has effect as
so varied on and after the date of the approval, or such later date as
the Minister determines in writing.

(5) Section 278 appliesto the variation of a plan in the same way that
it applies to the making of arecovery plan or threat abatement
plan.

281 Commonwealth assistance

(1) The Commonwealth may give to a State or self-governing
Territory, or to an agency of a State or a self-governing Territory,
financial assistance, and any other assistance, to make or
implement a recovery plan or athreat abatement plan.

(2) The Commonwesalth may give to a person (other than a State or a
self-governing Territory, or an agency of a State or Territory)
financial assistance, and any other assistance, to implement a
recovery plan or athreat abatement plan.

(3) Thegiving of assistance may be made subject to such conditions as
the Minister thinks fit. The Minister is to have regard to the advice
of the Scientific Committee under section 282 before determining
those conditions.

282 Scientific Committee to advise on assistance

(1) The Scientific Committee isto advise the Minister on the
conditions (if any) to which the giving of assistance under
section 281 should be subject.

20 Environment Protection and Biodiversity Conservation Act 1999



Conservation of biodiversity and heritage Chapter 5

Species and communities Part 13

Conservation advice, recovery plans, threat abatement plans and wildlife conservation
plans Division 5

Section 283

(2) Ingiving advice about assistance for making or implementing a
recovery plan, the Scientific Committee must take into account the
following matters:

(a) the degree of threat to the survival in nature of the species or
ecological community in question;

(b) the potential for the species or community to recover;

(c) the genetic distinctiveness of the species or community;

(d) the importance of the species or community to the
ecosystem;

(e) the value to humanity of the species or community;

(f) theefficient and effective use of the resources allocated to
the conservation of species and ecological communities.

(3) Ingiving advice about assistance for making or implementing
threat abatement plan, the Scientific Committee must take into
account the following matters:

(a) the degree of threat that the key threatening processin
question poses to the survival in nature of species and
ecological communities;

(b) the potential of species and ecological communities so
threatened to recover;

(c) theefficient and effective use of the resources allocated to
the conservation of species and ecological communities.

283 Plans may cover mor e than one species etc.

(1) A recovery plan made or adopted under this Subdivision may deal
with one or more listed threatened species and/or one or more
listed ecological communities.

(2) A threat abatement plan made or adopted under this Subdivision
may deal with one or more key threatening processes.

283A Revoking aplan

(1) The Minister may, by legidative instrument:

(a) revoke arecovery plan for alisted threatened species or a
listed threatened ecological community if the Minister
decides under section 269AA not to have arecovery plan for
the species or community; or
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)

(b) revoke athreat abatement plan for a key threatening process
if the Minister decides under section 270A not to have a
threat abatement plan for the process.

The Minister must publish in accordance with the regulations (if
any):

(a) theinstrument revoking the plan; and

(b) the Minister’s reasons for revoking the plan.

284 Reportson preparation and implementation of plans

The Secretary must include in each annual report a report on the
making and adoption under this Subdivision of each recovery plan
and threat abatement plan during the year to which the report
relates.

Subdivision B—Wildlife conservation plans

285 Wildlife conservation plans

(D

)

©)

Subject to this section, the Minister may make, by instrument in
writing, and implement awildlife conservation plan for the
purposes of the protection, conservation and management of the
following:
() alisted migratory species that occursin Australiaor an
external Territory;
(b) alisted marine speciesthat occursin Australiaor an external
Territory;
(c) aspeciesof cetacean that occursin the Australian Whale
Sanctuary;

(d) aconservation dependent species.

The Minister must not make awildlife conservation plan for a
speciesthat is alisted threatened species (except a conservation
dependent species).

Subject to section 292, the Minister may, by instrument in writing,
adopt a plan that has been made by a State or a self-governing
Territory, or by an agency of a State or self-governing Territory, as
awildlife conservation plan. The Minister may adopt a plan with
such modifications as are specified in the instrument.
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(4) A plan, as modified and adopted under subsection (2), has effect as
if the plan had been made by the Minister under subsection (1).

(5) The Minister must seek the co-operation of the States and
self-governing Territories in which:

(a) alisted migratory species occurs; or

(b) alisted marine species occurs; or

(c) aspecies of cetacean occurs; or

(d) aconservation dependent species occurs;

with aview to making and implementing jointly with those States
and Territories, or agencies of those States or Territories, ajoint
wildlife conservation plan unless the species occursonly in a
Commonwealth area.

(6) Before making awildlife conservation plan under subsection (1) or
(5), the Minister must:

(@) consider the advice of the Scientific Committee given under
section 289; and

(b) consult about the plan in accordance with sections 290 and
291.

(7) A wildlife conservation plan comesinto force on the day on which
it is made or adopted, or on such later day as the Minister specifies
in writing.

286 Actingin accordance with wildlife conservation plans

A Commonwealth agency must take all reasonable stepsto act in
accordance with awildlife conservation plan.

287 Content of wildlife conservation plans

(1) A wildlife conservation plan must provide for the research and
management actions necessary to support survival of the migratory
Species, marine species, species of cetacean or conservation
dependent species concerned.

(2) In particular, awildlife conservation plan must:
(a) state the objectivesto be achieved; and

(b) state criteria against which achievement of the objectivesis
to be measured; and
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(c) specify the actions needed to achieve the objectives; and
(d) identify the habitats of the species concerned and the actions
needed to protect those habitats; and
(e) identify:
(i) intereststhat will be affected by the plan’s
implementation; and
(ii) organisations or persons who will be involved in
evaluating the performance of the plan; and
(f) specify any major benefits to migratory species, marine
species, species of cetacean or conservation dependent
species (other than those to which the plan relates) that will
be affected by the plan’s implementation; and
(g) meet prescribed criteria (if any) and contain provisions of a
prescribed kind (if any).

(3) Inmaking awildlife conservation plan, regard must be had to:

(a) the objects of thisAct; and

(b) the most efficient and effective use of the resources that are
allocated for the conservation of migratory species, marine
species, species of cetacean and conservation dependent
species; and

(c) minimising any significant adverse social and economic
impacts, consistently with the principles of ecologically
sustainable development; and

(d) meeting Australia’ s obligations under international
agreements between Australia and one or more countries
relevant to the migratory species, marine species, species of
cetacean or conservation dependent species to which the plan
relates; and

(e) therole and interests of indigenous peoplein the
conservation of Australia s biodiversity.

288 Eradication of non-native species

If:

(a) the actions specified under section 287 in awildlife
conservation plan include the eradication of a non-native
species; and

(b) the speciesisthreatened in a country in which its native
habitat occurs;
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the wildlife conservation plan must require the Commonwealth to
offer to provide stock of the species to that country before the
eradication proceeds.

289 Scientific Committeeto advise on scheduling of plans

(1) The Minister may seek advice from the Scientific Committee on
the need for wildlife conservation plans and the order in which
they should be made.

(1A) The Scientific Committee may advise the Minister on its own
initiative to make awildlife conservation plan for a specified
species described in subsection 285(1).

(2) Ingiving advice under subsection (1) or (1A), the Scientific
Committee must take into account the resources available for
making plans.

(3) Before making a plan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the plan.

290 Consultation on plans

(1) Before making awildlife conservation plan under subsection
285(1) or (5), the Minister must:

(a) take reasonable steps to ensure that copies of the proposed
plan are available for purchase, for areasonable price, at
prescribed places in each State and self-governing Territory;
and

(b) giveacopy of it, together with a notice of akind referred to
in subsection (2), to the Scientific Committee; and

(c) cause the notice to be published:
(i) inthe Gazette; and
(ii) inadaily newspaper that circulates generally in each
State, and self-governing Territory; and
(iif) inany other way required by the regulations (if any).

(2) The notice must:
(a) specify the places where copies of the proposed plan may be
purchased; and

(b) invite personsto make written comments about the proposed
plan; and
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(c) specify:
(i) an address for lodgment of comments; and
(ii) aday by which comments must be made.

(3) Theday specified must not be aday occurring within 3 months
after the notice is published in the Gazette.

291 Consideration of comments

The Minister:

(a8 must, in accordance with the regulations (if any), consider all
comments on a proposed wildlife conservation plan madein
response to an invitation under section 290; and

(b) may revise the plan to take account of those comments.

292 Adoption of State plans

(1) The Minister must not adopt a plan as awildlife conservation plan
under subsection 285(3) unless:

(a) the Minister is satisfied that an appropriate level of
consultation has been undertaken in making the plan; and

(b) the plan meets the requirements of section 287.

(2) Before adopting a plan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the plan.

293 Publication, review and variation of plans

(1) Assoon as practicable after the Minister makes or adopts awildlife
conservation plan under section 285, the Minister must:

(&) make copies of the plan available for purchase, for a
reasonable price, at a prescribed placein each State and
self-governing Territory; and

(b) give notice of the making or adoption of each such plan; and

(c) publish the notice:

(i) inthe Gazette; and
(ii) inadaily newspaper that circulates generally in each
State, and self-governing Territory; and
(iii) in any other way required by the regulations (if any).

(2) The notice must:
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(a) statethat the Minister has made or adopted the plan; and
(b) specify the day on which the plan comes into force; and

(c) specify the places where copies of the plan may be
purchased.

294 Variation of plansby the Minister

(1) The Minister may, at any time, review awildlife conservation plan
that has been made or adopted under section 285 and consider
whether avariation of it is necessary.

(2) Each plan must be reviewed by the Minister at intervals of not
longer than 5 years.

(3) If the Minister considers that a variation of a plan is necessary, the
Minister may, subject to subsections (4), (5), (6) and (7) vary the
plan.

(4) The Minister must not vary a plan, unlessthe plan, as so varied,
continues to meet the requirements of section 287.

(5) Beforevarying aplan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the
variation.

(6) If the Minister has made a plan jointly with, or adopted a plan that
has been made by, a State or self-governing Territory, or an agency
of a State or self-governing Territory, the Minister must seek the
co-operation of that State or Territory, or that agency, with aview
to varying the plan.

(7) Sections 290, 291 and 293 apply to the variation of aplan in the
same way that those sections apply to the making of awildlife
conservation plan.

295 Variation by a Stateor Territory of joint plansand plans
adopted by the Minister

(1) If aState or self-governing Territory varies a plan that:
(8) the Minister has made jointly with the State or self-governing
Territory, or an agency of the State or Territory; or
(b) has been adopted by the Minister as awildlife conservation
plan;
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the variation is of no effect for the purposes of this Act unlessit is
approved by the Minister.

(2) Before approving avariation, the Minister must obtain and
consider advice from the Scientific Committee on the content of
the variation.

(3) The Minister must not approve a variation under subsection (1)
unless satisfied:
(a) an appropriate level of consultation was undertaken in
varying the plan; and
(b) the plan, as so varied, continues to meet the requirements of
section 287.

(4) If the Minister approves avariation of a plan, the plan has effect as
so varied on and after the date of the approval, or such later date as
the Minister determinesin writing.

(5) Section 293 appliesto the variation of a plan in the same way that
it appliesto the making of awildlife conservation plan.

296 Commonwealth assistance

(1) The Commonwealth may give to a State or self-governing
Territory, or to an agency of a State or a self-governing Territory,
financial assistance, and any other assistance, to make awildlife
conservation plan.

(2) The Commonwesalth may give to a person (other than a State or a
self-governing Territory, or an agency of a State or Territory)
financial assistance, and any other assistance, to implement a
wildlife conservation plan.

(3) Thegiving of assistance may be made subject to such conditions as
the Minister thinks fit.

297 Plansmay cover morethan one species etc.

A wildlife conservation plan made or adopted under this
Subdivision may deal with all or any of the following:

(a) oneor more listed migratory species,
(b) one or more listed marine species;
(c) oneor more species of cetacean;
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(d) one or more conservation dependent species.

298 Reportson preparation and implementation of plans

The Secretary must include in each annual report a report on the
making and adoption under section 285 of each wildlife
conservation plan during the year to which the report relates.

Subdivison C—M iscellaneous

299 Wildlife conservation plans cease to have effect

If:

(@) awildlife conservation planisin forcefor al or any of the
following:

(i) alisted migratory species;
(i) alisted marine species,
(iii) aspecies of cetacean; and
(b) the species becomes a listed threatened species (except a
conservation dependent species);
the wildlife conservation plan ceasesto have effect in relation to

the species on and from the day on which the species becomes a
listed threatened species as mentioned in paragraph (b).

300 Document may contain more than one plan

(1) All or any of the plans made under this Division may be included
in the same document.

(2) All or any of the plans adopted under this Division may be
included in the same instrument of adoption.

300A Stateand Territory laws not affected

Sections 269A, 270A, 270B, 273 and 285 do not exclude or limit
the concurrent operation of alaw of a State or self-governing
Territory.
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300B Assistance from the Scientific Committee

(1) The Minister may, at any time, ask the Scientific Committee to
provide the Minister with a statement, information or advice for the
purpose of assisting the Minister in the performance or exercise of
the Minister’ s functions or powers under section 266B, 269AA or
270A.

(2) The Scientific Committee may, at any time, provide the Minister
with a statement, information or advice for the purpose of assisting
the Minister in the performance or exercise of the Minister’s
functions or powers under section 266B, 269AA or 270A (whether
or not the Committeeis acting in response to arequest under
subsection (1) of this section).
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Division 6—Access to biological resources

301 Control of accessto biological resources

(1) Theregulations may provide for the control of access to biological
resources in Commonwealth aress.

(2) Without limiting subsection (1), the regulations may contain
provisions about al or any of the following:

(a) the equitable sharing of the benefits arising from the use of
biological resourcesin Commonwealth areas;

(b) thefacilitation of accessto such resources;
(c) theright to deny accessto such resources;

(d) the granting of accessto such resources and the terms and
conditions of such access.
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Division 6A—Control of non-native species

301A Regulationsfor control of non-native species

The regulations may:
(a) provide for the establishment and maintenance of alist of
species, other than native species, whose members:
(i) do or may threaten biodiversity in the Australian
jurisdiction; or
(ii) would be likely to threaten biodiversity in the Australian
jurisdiction if they were brought into the Australian
jurisdiction; and
(b) regulate or prohibit the bringing into the Australian
jurisdiction of members of a speciesincluded in thelist
mentioned in paragraph (a); and
(c) regulate or prohibit trade in members of a speciesincluded in
the list mentioned in paragraph (a):
(i) between Australia and another country; or
(ii) between 2 States; or
(iii) between 2 Territories; or
(iv) between a State and a Territory; or
(v) by aconstitutional corporation; and
(d) regulate and prohibit actions:
(i) involving or affecting members of aspeciesincluded in
the list mentioned in paragraph (a); and
(ii) whaose regulation or prohibition is appropriate and
adapted to give effect to Australia’ s obligations under
an agreement with one or more other countries; and

(e) provide for the making and implementation of plansto
reduce, eliminate or prevent the impacts of members of
speciesincluded in the list mentioned in paragraph (a) on
biodiversity in the Australian jurisdiction.

32
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Division 7—Aid for conservation of speciesin foreign
countries

302 Aid for conservation of speciesin foreign countries

On behalf of the Commonwealth, the Minister may give financial
assistance to the governments of foreign countries and
organisationsin foreign countries to help the recovery and
conservation, in those countries, of species covered by
international agreementsto which Australiais a party.
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Division 8—Miscellaneous

303 Regulations

(1) Theregulations may make provision for the conservation of
biodiversity in Commonwealth areas.

(2) Inparticular, the regulations may prohibit or regulate actions
affecting a member of a native speciesin a Commonwealth area.
This does not limit subsection (1).

303A Exemptionsfrom thisPart

(1) A person proposing to take an action that would contravene a
provision of this Part apart from this section may apply in writing
to the Minister for an exemption from the provision.

(2) The Minister must decide within 20 business days of receiving the
application whether or not to grant the exemption.

(3) The Minister may, by written notice, exempt a specified person
from the application of a specified provision of this Part in relation
to a specified action.

(4) The Minister may do so only if he or sheis satisfied that it isin the
national interest that the provision not apply in relation to the
person or the action.

(5) Indetermining the national interest, the Minister may consider
Australia’ s defence or security or a national emergency. This does
not limit the matters the Minister may consider.

(6) A provision specified in the notice does not apply in relation to the
specified person or action on or after the day specified in the
notice. The Minister must not specify aday earlier than the day the
notice is made.

(7) Within 10 business days after making the notice, the Minister
must:

(a) publish acopy of the notice and his or her reasons for
granting the exemption in accordance with the regulations;
and
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(b) give acopy of the notice to the person specified in the notice.

303AA Conditionsrelating to accreditation of plans, regimes and

(D)

)

©)

(4)

©)

(6)
(7)

policies

This section applies to an accreditation of a plan, regime or policy
under section 208A, 222A, 245 or 265.

The Minister may accredit a plan, regime or policy under that
section even though he or she considers that the plan, regime or
policy should be accredited only:

(@) during aparticular period; or
(b) while certain circumstances exist; or
(c) while acertain condition is complied with.

In such a case, the instrument of accreditation isto specify the
period, circumstances or condition.

If an accreditation specifies a particular period as mentioned in
subsection (2), the accreditation ceases to be in force at the end of
that period.

If an accreditation specifies circumstances as mentioned in
subsection (2), the Minister must, in writing, revoke the
accreditation if he or sheis satisfied that those circumstances have
ceased to exist.

The Minister may, in writing, vary an accreditation by:
() specifying one or more conditions (or further conditions) to
which the accreditation is subject; or

(b) revoking or varying a condition:
(i) specified in the instrument of accreditation; or
(ii) specified under paragraph (a).

A condition may relate to reporting or monitoring.

The Minister must, in writing, revoke an accreditation if he or she
is satisfied that a condition of the accreditation has been
contravened.
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303AB Amended policies, regimes or planstaken to be accredited

() If:
(a) aplan, regime or policy is accredited under section 208A,
222A, 245 or 265; and
(b) the plan, regime or policy isamended, or is proposed to be
amended; and
(c) the Minister is satisfied that the amendments are, or will be,
minor; and
(d) the Minister is satisfied that the plan, regime or policy as
amended meets, or will meet, the requirements of subsection
208A(1), 222A(1), 245(1) or 265(1) (as the case may be);
the Minister may, by instrument in writing, determine that this
subsection applies to the amendments.

(2) If the Minister makes a determination under subsection (1), the
plan, regime or policy as amended is, for the purposes of this Act,
taken to be accredited under subsection 208A(1), 222A(2), 245(1)
or 265(1) (asthe case may be).

(3) A determination under subsection (1) of this sectionisnot a
legidlative instrument.
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Part 13A—I nternational movement of wildlife
specimens

Division 1—Introduction

303BA Objects of Part

(1) The objects of this Part are as follows:

(a) to ensurethat Australia complies with its obligations under
CITES and the Biodiversity Convention;

(b) to protect wildlife that may be adversely affected by trade;

(c) to promote the conservation of biodiversity in Australiaand
other countries,

(d) to ensure that any commercial utilisation of Australian native
wildlife for the purposes of export is managed in an
ecologically sustainable way;

(e) to promote the humane treatment of wildlife;

(f) to ensure ethical conduct during any research associated with
the utilisation of wildlife;

(h) to ensure that the precautionary principle istaken into
account in making decisions relating to the utilisation of
wildlife.

Note: CITES means the Convention on International Trade in Endangered
Species—see section 528.

(2) Inorder to achieve its objects, this Part includes special provisions
to conserve the biodiversity of Australian native wildlife.

303BAA Certain indigenousrights not affected

To avoid doubt, nothing in this Part prevents an indigenous person
from continuing in accordance with law the traditional use of an
areafor:

() hunting (except for the purposes of sale); or

(b) food gathering (except for the purposes of sale); or

(c) ceremonial or religious purposes.
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303BB Simplified outline

Thefollowing isasimplified outline of this Part:

e ThisPart sets up a system for regulating the international
movement of wildlife specimens.

« A CITES specimen is aspecimen of aspeciesincluded in
Appendix I, 1l or Il to the Convention on International Trade
in Endangered Species (CITES).

e Itisan offenceto export or import a CI TES specimen unless:

(@) theexporter or importer holds a permit; or

(b) an exemption applies.

* A regulated native specimen is a specimen of a native species
subject to export control under this Part.

e Itisan offence to export aregulated native specimen unless:
(@ theexporter holds a permit; or
(b) an exemption applies.

* Aregulated live specimen is alive specimen of a species
subject to import control under this Part.

* Itisan offenceto import aregulated live specimen unless the
importer holds a permit.

* Itisan offence to possess a specimen that was imported in
contravention of this Part.

303BC Definitions
In this Part, unless the contrary intention appears:

eligible listed threatened species means alisted threatened species
other than a speciesin the conservation dependent category.
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engage in conduct means:
(a) doanact; or
(b) omit to perform an act.

export means:
(a) export from Australia or from an external Territory; or
(b) export from the seg;
but does not include:
(c) export from Australiato an external Territory; or
(d) export from an external Territory to Australia; or

(e) export from an external Territory to another external
Territory.

export from the sea, in relation to a specimen, meanstakein a
Commonwealth marine area and then take out of that areato
another country without bringing into Australia or into an external
Territory.

import means:
(@) import into Australia or into an external Territory; or
(b) import by way of introduction from the sea;

but does not include:
(c) import into Australiafrom an external Territory; or
(d) import into an external Territory from Australia; or

(e) import into an external Territory from another external
Territory.

import by way of introduction from the sea, in relation to a
specimen, means take in the marine environment not under the
jurisdiction of any country and then bring into Australiaor into an
external Territory without having been imported into any other
country.

marine environment means the sea, and includes:
(a) theair space above the sea; and
(b) the seabed and subsoil beneath the sea.

recipient means:
(a) inrelation to a specimen that is exported—the person in the
country to which the specimen is exported who is to have the
care and custody of the specimen after the export; and
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(b) inrelation to a specimen that isimported into Australia or
into an external Territory—the person in Australia or that
Territory, as the case may be, who isto have the care and
custody of the specimen after the import.

relevant CI TES authority, in relation to a country, means:

(a) if the country isaparty to CITES—a Management Authority
of that country; or

(b) if the country is not a party to CITES—a competent authority
of that country within the meaning of Article X of CITES.

sender, in relation to a specimen that is imported into Australia or
an external Territory, means the person in the country from which
the specimen is imported who exports it from that country to
Australia or to that Territory, asthe case may be.

take includes:
(a) inrelation to an animal—harvest, catch, capture, trap and
kill; and
(b) inrelation to a plant specimen—nharvest, pick, gather and cut.
trade means trade within the ordinary meaning of that expression.
Note: See also section 528.
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Division 2—CITES species
Subdivision A—CITES species and CITES specimens

303CA Listing of CITES species

(1) The Minister must, by instrument published in the Gazette,
establish alist of CITES species for the purposes of this Act.

(2) The Minister must ensure that the list is established on the
commencement of this section.

Note: See section 4 of the Acts Interpretation Act 1901.

(3) Thelist must include all species from time to time included in any
of Appendices|, Il and I11 to CITES. Thelist must not include any
other species.

(4) For each speciesincluded in thelist, thereisto be a notation:
(a) describing the specimens belonging to that species that are
included in a particular Appendix to CITES; and
(b) identifying the Appendix in which the speciesisincluded;
and
(c) identifying the date on which the provisions of CITESfirst
applied to the specimens.

(5) A description mentioned in paragraph (4)(a):
(a) may cover all specimens that belong to the species; or
(b) may cover specified kinds of specimens that belong to the
Species; or
(c) may state that the inclusion of a specimen in a particular
Appendix to CITES s subject to restrictions or conditions.

(6) A restriction or condition mentioned in paragraph (5)(c) may:

() impose a quantitative limit in relation to the export or import
of a specimen; or

(b) relateto the imposition of a quotain relation to the export or
import of specimens; or

(c) relateto a particular population of a species; or

(d) reflect any other restriction or condition set out in the
relevant Appendix to CITES.
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(7) Subsection (6) does not limit paragraph (5)(c).
(8) A notation in thelist isto be consistent with CITES.

(9) The Minister may, by instrument published in the Gazette:
(a) correct an inaccuracy or update the name of a species; or
(b) amend the list, as necessary, so that it includes all species
required to be included in the list under subsection (3); or

(c) amend thelist, as necessary, so that the notationsin the list
are consistent with CITES.

(10) A copy of an instrument under subsection (1) or (9) isto be made
available for inspection on the Internet.

(11) For the purposes of this section, it is to be assumed that the
definition of specimen in CITES includes a reference to athing
that is a specimen for the purposes of this Act.

Note: See also section 303CB.

303CB Stricter domestic measur es

(1) The Minister may, by instrument published in the Gazette, declare
that the list referred to in section 303CA has effect asiif it were
modified as set out in the declaration.

Note: For variation and revocation, see subsection 33(3) of the Acts
Interpretation Act 1901.

(2) The Minister must not make a declaration under subsection (1)
unless:

(8) the modification has the effect of treating a specified
specimen that isincluded in Appendix 1l to CITES asif the
specimen were included in Appendix | to CITES; or

(b) the modification has the effect of broadening the range of
specimens included in a specified Appendix to CITESin
relation to a specified species; or

(c) the modification has the effect of decreasing a quantitative
limit in relation to the export or import of a specimen; or

(d) the modification has the effect of treating a specified
specimen that is not included in Appendix I, 1l or I11 to
CITES asif the specimen were included in Appendix | to
CITES; or
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(e) the modification has the effect of treating a specified
specimen that is not included in Appendix I, 1l or I11 to
CITES asif the specimen were included in Appendix |1 to
CITES.

(3) Aninstrument under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

(4) A copy of aninstrument under subsection (1) isto be made
available for inspection on the Internet.

(5) A referenceinthisAct tothelist referred toin section 303CAisa
reference to that list as modified under this section.

Subdivision B—Offences and per mit system

303CC Exportsof CITES specimens

(1) A personisquilty of an offenceif:
(a) the person exports a specimen; and
(b) the specimen isa CITES specimen.

Penalty: Imprisonment for 10 years or 1,000 penalty units, or
both.

Authorised export—permit

(2) Subsection (1) does not apply if the specimen is exported in
accordance with a permit that was issued under section 303CG,
303GB or 303GC and isin force.

Authorised export—CITES exemptions

(3) Subsection (1) does not apply if the export of the specimen isan
export that, in accordance with a determination made by the
Minister under the regulations, is taken to be part of aregistered,
non-commercial exchange of scientific specimens between
scientific organisations.

(4) Subsection (1) does not apply if the Minister issues a certificate
under subsection (5) in relation to the specimen.

Environment Protection and Biodiversity Conservation Act 1999 43



Chapter 5 Conservation of hiodiversity and heritage
Part 13A International movement of wildlife specimens
Division 2 CITES species

Section 303CD

)

(6)

If the Minister is satisfied that a specimen was acquired before the
provisions of CITES applied to the specimen, the Minister may
issue a certificate to that effect.

Subsection (1) does not apply if the export of the specimenisan
export that, under the regulations, is taken to be an export of a
personal or household effect.

Note 1: See paragraph 3 of Article VIl of CITES.

Note 2: The defendant bears an evidential burden in relation to the mattersin
subsections (2), (3), (4) and (6) (see subsection 13.3(3) of the
Criminal Code).

303CD Importsof CITES specimens

(1)

)

©)

(4)

A person is guilty of an offenceif:
(a) the person imports a specimen; and
(b) the specimen isa CITES specimen.

Penalty: Imprisonment for 10 years or 1,000 penalty units, or
both.

Authorised import—permit

Subsection (1) does not apply if the specimenisimported in
accordance with a permit that was issued under section 303CG,
303GB or 303GC and isin force.

Authorised import—CITES exemptions

Subsection (1) does not apply if the import of the specimenisan
import that, under the regulations, is taken to be an import of a
personal or household effect.

Note: See paragraph 3 of Article VIl of CITES.

Subsection (1) does not apply if:
(@) the specimenisaCITESII specimen; and
(b) the specimen is not alive specimen; and
(c) the specimen belongsto a species that is not specified in the
regulations; and
(d) in acase where a quantitative limit is applicable to the
specimen under anotation in the list referred to in
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section 303CA—the quantity of the specimen does not
exceed that limit; and
(e) the specimen iswithin the persona baggage of a person
entering Australia or an external Territory; and
(f) the specimen isnot intended for sale or for any other
commercial purpose; and
(g) both:
(i) the country from which the specimen is proposed to be
imported has arelevant CITES authority; and
(ii) permission to export the specimen from that country has
been given by arelevant CITES authority of that
country.

(5) Subsection (1) does not apply if the import of the specimenisan
import that, in accordance with a determination made by the
Minister under the regulations, is taken to be part of aregistered,
non-commercial exchange of scientific specimens between
scientific organisations.

(6) Subsection (1) does not apply if:
(@) the country from which the specimen is proposed to be
imported has arelevant CITES authority; and
(b) areevant CITES authority of that country hasissued a
certificate under paragraph 2 of Article VIl of CITESin
respect of the specimen.

Notel:  Paragraph 2 of Article VII of CITES deals with a specimen that was
acquired before the provisions of CITES applied to the specimen.

Note 2: The defendant bears an evidential burden in relation to the mattersin
subsections (2), (3), (4), (5) and (6) (see subsection 13.3(3) of the
Criminal Code).

303CE Applicationsfor permits

(1) A person may, in accordance with the regulations, apply to the
Minister for a permit to be issued under section 303CG.

(2) The application must be accompanied by the fee (if any) prescribed
by the regulations.
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303CF Further information

(1) The Minister may, within 40 business days after the application is
made, request the applicant to give the Minister, within the period
specified in the request, further information for the purpose of
enabling the Minister to deal with the application.

(2) The Minister may refuse to consider the application until the
applicant gives the Minister the information in accordance with the
request.

303CG Minister may issue per mits

(1) The Minister may, on application made by a person under
section 303CE, issue a permit to the person. This subsection has
effect subject to subsection (3).

(2) A permit authorises its holder to take the action or actions specified
in the permit, in the permitted period, without breaching
section 303CC, 303CD, 303DD or 303EK.

(2A) For the purpose of subsection (2), the permitted period is the

period specified in the permit as the period during which the action
or actions specified in the permit may be taken. The period so
specified must start on the date of issue of the permit and end not
later than 6 months after that date.

(3) The Minister must not issue a permit unless the Minister is
satisfied that:
(a) the action or actions specified in the permit will not be
detrimental to, or contribute to trade which is detrimental to:
(i) thesurvival of any taxon to which the specimen
belongs; or
(if) therecovery in nature of any taxon to which the
specimen belongs; or
(iii) any relevant ecosystem (for example, detriment to
habitat or biodiversity); and
(b) the specimen was not obtained in contravention of, and the
action or actions specified in the permit would not involve
the contravention of, any law of the Commonwealth, of a
State or of a Territory; and
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(c) if the specimen isalive specimen that belongsto ataxon
specified in the regul ations—the conditions that, under the
regulations, are applicable to the welfare of the specimen
have been, or are likely to be, complied with; and

(d) if any restriction or condition is applicable to the specimen
under anotation in the list referred to in section 303CA—that
restriction or condition has been, or islikely to be, complied
with; and

(e) if the permit authorises the export of a CITES specimen:

(i) the proposed export would be an eligible
non-commercial purpose export (within the meaning of
section 303FA); or

(ii) therelevant conditions set out in the tablein
section 303CH have been met; and
(f) if the permit authorises the import of a CITES specimen:
(i) the proposed import would be an eligible
non-commercial purpose import (within the meaning of
section 303FB); or

(ii) therelevant conditions set out in the tablein

section 303CH have been met; and
(g) if:

(i) the permit authorisesthe import of aCITES I
specimen; and

(ii) the proposed import would be an eligible
non-commercial purpose import (within the meaning of
section 303FB);

the country from which the specimen is proposed to be
imported has arelevant CITES authority and permission to
export the specimen from that country has been given by a
relevant CITES authority of that country; and

(h) if the permit authorises the export of a CITES specimen that
is aregulated native specimen—the conditions set out in
subsection 303DG(4) have been met; and

(i) if the permit authorises the import of a CITES specimen that
isaregulated live specimen—the conditions set out in
subsection 303EN(3) have been met.

(4) Subsection (3) does not apply in relation to a permit to export from
Australia or an external Territory a specimen (other than alive
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animal) that has been imported into Australia or that Territory, as
the case may be.

(5) The Minister must not issue a permit to export a specimen (other
than alive animal) that has been imported into Australiaor an
external Territory, unlessthe Minister is satisfied that:

(a) the specimen was lawfully imported (section 303GY); and
(b) if the specimenisa CITES| specimen:
(i) the country to which the specimen is proposed to be
exported has arelevant CITES authority; and

(ii) permission to import that specimen into that country has
been given by arelevant CITES authority of that
country.

(6) Thissection has effect subject to section 303GA.

Note: Section 303GA deals with controlled actions, and actions for which a
non-Part 13A permit isrequired.

303CH Specific conditionsrelating to the export or import of CITES
specimens for commercial purposes

(1) Thefollowing table sets out the conditions mentioned in
paragraphs 303CG(3)(e) and (f):

Specific conditions

Item  Category of Action  Specific conditions
specimen

1 CITESI Import  (8) the proposed import would be an import from
an approved CITES-registered captive
breeding program in accordance with
section 303FK; or

(b) the specimen is, or is derived from, a plant
that was artificially propagated
(section 527C).
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Specific conditions

Item  Category of Action  Specific conditions
specimen

2 CITESI Export (&) the specimen is not a live native mammal, a
live native amphibian, alive native reptile or a
live native bird; and

(b) the country to which the specimen is proposed
to be exported has arelevant CITES authority,
and permission to import that specimen into
that country has been given by arelevant
CITES authority of that country; and

(c) the proposed export would be an export from:
(i) an approved CITES-registered captive
breeding program in accordance with
section 303FK; or
(i) an approved artificial propagation
program in accordance with
section 303FL.

3 CITESII Import (&) for any specimen—the country from which the
specimen is proposed to be imported has a
relevant CITES authority and permission to
export the specimen from that country has
been given by arelevant CITES authority of
that country; and

(b) for a specimen that:

(i) is specified by the Minister in anotice
published in the Gazette to be a
declared specimen; and

(ii) isnot, or is not derived from, an animal
that was bred in captivity
(section 527B); and

(iii) isnot, or is not derived from, a plant
that was artificially propagated
(section 527C);

the proposed import of the specimen would be
an import from an approved commercial
import program in accordance with

section 303FU.
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Specific conditions

Item  Category of Action  Specific conditions
specimen

4 CITESII Export (&) the specimen is not a live native mammal, a
live native amphibian, alive native reptile or a
live native bird; and

(b) the proposed export of the specimen would be:

(i) an export from an approved captive
breeding program in accordance with
section 303FK; or

(i) an export from an approved artificial
propagation program in accordance
with section 303FL; or

(ii@) an export from an approved
cultivation program in accordance with
section 303FLA; or

(ii1) an export in accordance with an
approved wildlife trade operation
(section 303FN); or

(iv) an export in accordance with an
approved wildlife trade management
plan (section 303FO).

5 CITESII Import  The country from which the specimen is proposed
to be imported has arelevant CITES authority,
and permission to export the specimen from that
country has been given by arelevant CITES
authority of that country.
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Specific conditions
Item  Category of Action  Specific conditions
specimen
6 CITESIII Export

(a) the specimen is not alive native mammal, a
live native amphibian, alive native reptile or a
live native bird; and

(b) the proposed export of the specimen would be:

(i) an export from an approved captive
breeding program in accordance with
section 303FK; or

(i) an export from an approved artificial
propagation program in accordance
with section 303FL; or

(ii@) an export from an approved
cultivation program in accordance with
section 303FLA; or

(ii1) an export in accordance with an
approved wildlife trade operation
(section 303FN); or

(iv) an export in accordance with an
approved wildlife trade management
plan (section 303FO).

(2) A notice made under subparagraph (b)(i) of item 3inthetablein
subsection (1) is not alegidative instrument.

303CI Timelimit for making permit decision

If an application for a permit is made under section 303CE, the
Minister must either issue, or refuse to issue, the permit within 40
business days after whichever is the latest of the following days:

(a) the day on which the application is made;

(b) if arequest for further information in relation to the
application is made under section 303CF—the day on which
the applicant complies with the request;

(c) if section 303GA appliesto the application—the day that is
applicable under subsection 303GA(2).

303CJ Duration of permits

A permit under section 303CG:
(@) comesinto force on the date on which it isissued; and
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(b) unlessit is sooner cancelled, remainsin force until al of the
following periods have ended:

(i) the permitted period (within the meaning of subsection
303CG(2A));

(ii) each period for which one or more conditions of the
permit are expressed to apply.

303CK Register of applications and decisions

(1) Assoon as practicable after the commencement of this section, the
Minister must cause to be established aregister that sets out:

(a) prescribed particulars of applications made under
section 303CE after the establishment of the register; and

(b) prescribed particulars of decisions made by the Minister
under section 303CG after the establishment of the register.

(2) Theregister may be maintained by electronic means.

(3) Theregister isto be made available for inspection on the Internet.

Subdivision C—Application of CITES

303CL Application of CITES—M anagement Authority and
Scientific Authority

For the purposes of the application of CITESto Australia:
(@) the Minister isthe Management Authority; and
(b) the Secretary isthe Scientific Authority.

303CM Interpretation of CITES provisions

(1) Except so far as the contrary intention appears, an expression that:
(@) isused inthe CITES provisions without definition; and

(b) isusedin CITES (whether or not it isdefined in, or a
particular meaning is assigned to it by, CITES);
has, in the CITES provisions, the same meaning asit hasin CITES.

(2) For the purposes of subsection (1), the CITES provisions consist
of:

(@) thisDivision; and
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(b) any other provision of this Act in so far asthat other
provision relates to, or to permits under, this Division.

303CN Resolutions of the Conference of the Partiesto CITES

(1) Inmaking adecision under this Partinrelation to aCITES
specimen, the Minister may have regard to arelevant resolution of
the Conference of the Parties under Article X1 of CITES.

(2) Subsection (1) appliesto aresolution, whether made before or after
the commencement of this section.
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Division 3—Exports of regulated native specimens

Subdivision A—Regulated native specimens

303DA Regulated native specimens

For the purposes of this Act, aregulated native specimen isa
specimen that:
(@) is, or isderived from, a native animal or a native plant; and
(b) isnotincluded inthelist referred to in section 303DB.

303DB Listing of exempt native specimens

(1) The Minister must, by instrument published in the Gazette,
establish alist of exempt native specimens.

(2) For each specimen included in thelist, there is to be a notation that
states whether the inclusion of the specimen in thelist is subject to
restrictions or conditions and, if so, the nature of those restrictions
or conditions.

(3) A restriction or condition mentioned in subsection (2) may:

(a) consist of aquantitative limit in relation to the export of the
specimen; or

(b) relate to the circumstances of the export of the specimen; or

(c) relate to the source of the specimen; or

(d) relate to the circumstances in which the specimen was taken
or, if the specimen is derived from another specimen that was
taken, the circumstances in which the other specimen was
taken; or

(e) relateto an expiry date for the inclusion of the specimen on
thelist.

(4) Subsection (3) does not limit subsection (2).

(5) Theligt, asfirst established, must:
(&) contain the specimens referred to in Part | of Schedule 4 to
the Wildlife Protection (Regulation of Exports and Imports)
Act 1982, asin force immediately before the commencement
of this section; and
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(b) reflect the restrictions and conditions that are applicable to
the inclusion of those specimens in that Part of that Schedule.

(6) Thelist must not include a specimen that belongsto an eligible
listed threatened species unless:
(a) the Minister is satisfied that the export of the specimen will
not:
(i) adversely affect the conservation status of the species
concerned; and
(ii) beinconsistent with any recovery plan or wildlife
conservation plan for that species; and
(aa) the Minister has had regard to any approved conservation
advice for that species; and
(b) theinclusion of the specimen onthelist is subject to a
restriction or condition to the effect that:
(i) the specimen must be, or be derived from, a plant that
was artificially propagated (section 527C); and
(i) the specimen was propagated in an operation that has
derived its stock in away that did not breach alaw of
the Commonweslth, a State or a Territory.

(7) A copy of aninstrument under subsection (1) isto be made
available for inspection on the Internet.

303DC Minister may amend list

(1) The Minister may, by instrument published in the Gazette, amend
the list referred to in section 303DB by:

(@) including itemsin thelist; or

(b) deleting itemsfrom thelist; or

(c) imposing a condition or restriction to which the inclusion of a
specimen in the list is subject; or

(d) varying or revoking a condition or restriction to which the
inclusion of aspecimeninthelist is subject; or

(e) correcting an inaccuracy or updating the name of a species.

(1A) In deciding whether to amend the list referred to in section 303DB
to include a specimen derived from a commercial fishery, the
Minister must rely primarily on the outcomes of any assessment in
relation to the fishery carried out for the purposes of Division 1 or
2 of Part 10.
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(1B) Subsection (1A) does not apply to an amendment mentioned in
paragraph (1)(e).

(1C) Subsection (1A) does not limit the matters that may be taken into
account in deciding whether to amend the list referred to in

section 303DB to include a specimen derived from a commercial
fishery.

(1D) In this section:
fishery has the same meaning as in section 303FN.

(2) For the purposes of paragraph (1)(e), correcting an inaccuracy
includes ensuring that the list complies with subsection 303DB(5).

(3) Before amending the list referred to in section 303DB as
mentioned in paragraph (1)(a), (b), (c) or (d) of this section, the
Minister:

(8) must consult such other Minister or Ministers as the Minister
considers appropriate; and

(b) must consult such other Minister or Ministers of each State
and self-governing Territory asthe Minister considers
appropriate; and

(c) may consult such other persons and organisations as the
Minister considers appropriate.

(4) Aninstrument under subsection (1) (other than an instrument
mentioned in paragraph (1)(€)) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

(5) A copy of aninstrument under subsection (1) isto be made
available for inspection on the Internet.

Subdivision B—Offence and permit system

303DD Exportsof regulated native specimens

(1) A personisguilty of an offenceif:
(a) the person exports a specimen; and
(b) the specimen is aregulated native specimen.

Penalty: Imprisonment for 10 years or 1,000 penalty units, or
both.
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Exemption—permit

(2) Subsection (1) does not apply if the specimen is exported in
accordance with a permit that was issued under section 303CG,
303DG, 303GB or 303GC and isin force.

Exemption—accredited wildlife trade management plan

(3) Subsection (1) does not apply if:
(a) the export of the specimen would be an export in accordance
with an accredited wildlife trade management plan
(section 303FP); and
(b) the specimen is not alive native mammal, alive native
reptile, alive native amphibian or alive native bird; and
(ba) either:

(i) the specimen isnot alive terrestrial invertebrate, or a
live freshwater fish, prescribed by the regulations for
the purposes of this subparagraph; or

(if) the export isan export from an approved aguaculture
program in accordance with section 303FM; and
(c) the specimenisnot a CITES specimen; and
(d) the specimen does not belong to an eligible listed threatened
Species.

Exemption—exchange of scientific specimens

(4) Subsection (1) does not apply if the export of the specimen isan
export that, in accordance with a determination made by the
Minister under the regulations, is taken to be part of aregistered,
non-commercial exchange of scientific specimens between
scientific organisations.

Note: The defendant bears an evidential burden in relation to the mattersin

subsections (2), (3) and (4) (see subsection 13.3(3) of the Criminal
Code).

303DE Applicationsfor permits

(1) A person may, in accordance with the regulations, apply to the
Minister for a permit to be issued under section 303DG.

(2) The application must be accompanied by the fee (if any) prescribed
by the regulations.
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303DF Further information

(1)

)

The Minister may, within 40 business days after the application is
made, request the applicant to give the Minister, within the period
specified in the request, further information for the purpose of
enabling the Minister to deal with the application.

The Minister may refuse to consider the application until the
applicant gives the Minister the information in accordance with the
request.

303DG Minister may issue per mits

(D

)

(2A)

©)

(3A)

(4)

The Minister may, on application made by a person under
section 303DE, issue a permit to the person. This subsection has
effect subject to subsections (3) to (4A).

A permit authorises its holder to take the action or actions specified
in the permit, in the permitted period, without breaching
section 303DD.

For the purpose of subsection (2), the permitted period is the
period specified in the permit as the period during which the action
or actions specified in the permit may be taken. The period so
specified must start on the date of issue of the permit and end not
later than 3 years after that date.

The Minister must not issue a permit authorising the export of a
live native mammal, alive native reptile, alive native amphibian
or alive native bird unless the Minister is satisfied that the
proposed export would be an eligible non-commercial purpose
export (within the meaning of section 303FA).

The Minister must not issue a permit authorising the export of a
liveterrestrial invertebrate, or alive freshwater fish, prescribed by
the regulations for the purposes of paragraph 303DD(3)(ba) unless
the Minister is satisfied that:
(a) the proposed export would be an eligible non-commercial
purpose export (within the meaning of section 303FA); or
(b) the proposed export would be an export from an approved
aquaculture program in accordance with section 303FM.

The Minister must not issue a permit unless the Minister is
satisfied that:
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(a) the export of the specimen will not be detrimental to, or
contribute to trade which is detrimental to:

(i) thesurvival of any taxon to which the specimen
belongs; or
(ii) any relevant ecosystem (for example, detriment to
habitat or biodiversity); and
(b) if the specimenisalive specimen that belongs to ataxon
specified in the regulations—the conditions that, under the
regulations, are applicable to the welfare of the specimen
have been, or are likely to be, complied with; and
(c) the specimen was not obtained in contravention of, and the
export would not involve the contravention of, any law of the
Commonwealth, of a State or of a Territory; and

(d) if the specimen belongs to an dligible listed threatened
species—the export of the specimen is covered by
subsection (7) or (8), and the export would not be
inconsistent with any recovery plan for that species; and

(e) if the specimen does not belong to an eligible listed
threatened species:

(i) the proposed export would be an eligible
non-commercial purpose export (within the meaning of
section 303FA); or

(ii) the proposed export would be an eligible commercial
purpose export (within the meaning of section 303FJ).

(4A) If the Minister is considering whether to issue a permit relating to a
specimen that belongs to a particular eligible listed threatened
species, the Minister must, in deciding whether to issue the permit,
have regard to any approved conservation advice for the species.

(5) Subsection (4) does not apply in relation to a permit to export from
Australia or an external Territory a specimen (other than alive
animal) that has been imported into Australia or that Territory, as
the case may be.

(6) The Minister must not issue a permit to export from Australiaor an
external Territory a specimen (other than alive animal) that has
been imported into Australia or that Territory, as the case may be,
unless the Minister is satisfied that the specimen was lawfully
imported (section 303GY).
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Eligible listed threatened species

(7) Thissubsection covers the export of a specimen if:

(a) the export of the specimen would be an export from an
approved captive breeding program in accordance with
section 303FK; or

(b) the export of the specimen would be an export from an
approved artificial propagation program in accordance with
section 303FL; or

(ba) the export of the specimen would be an export from an
approved cultivation program in accordance with
section 303FLA; or

(c) the export of the specimen would be an export from an
approved aquaculture program in accordance with
section 303FM;

and the export of the specimen will not adversely affect the
conservation status of the species concerned.

Note: See also subsection (3).

(8) This subsection covers the export of a specimen if:

(a) the export of the specimen would be an export for the
purposes of research in accordance with section 303FC; or

(b) the export of the specimen would be an export for the
purposes of education in accordance with section 303FD; or

(c) the export of the specimen would be an export for the
purposes of exhibition in accordance with section 303FE; or

(d) the export of the specimen would be an export for the
purposes of conservation breeding or propagation in
accordance with section 303FF.

Section has effect subject to section 303GA

(9) Thissection has effect subject to section 303GA.

Note: Section 303GA deals with controlled actions, and actions for which a
non-Part 13A permit isrequired.

303DH Timelimit for making permit decision

If an application for a permit is made under section 303DE, the
Minister must either issue, or refuse to issue, the permit within 40
business days after whichever isthe latest of the following days:
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(a) the day on which the application is made;
(b) if arequest for further information in relation to the
application is made under section 303DF—the day on which

the applicant complies with the request;
(c) if section 303GA appliesto the application—the day that is
applicable under subsection 303GA(2).

303Dl Duration of permits

A permit under section 303DG:
(&) comesinto force on the date on which it isissued; and
(b) unlessit is sooner cancelled, remainsin force until all of the
following periods have ended:
(i) the permitted period (within the meaning of subsection
303DG(2A));
(ii) each period for which one or more conditions of the
permit are expressed to apply.

303DJ Register of applications and decisions
(1) Assoon as practicable after the commencement of this section, the
Minister must cause to be established aregister that sets out:

(a) prescribed particulars of applications made under
section 303DE after the establishment of the register; and

(b) prescribed particulars of decisions made by the Minister
under section 303DG after the establishment of the register.

(2) Theregister may be maintained by electronic means.

(3) Theregister isto be made available for inspection on the Internet.
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Division 4—Imports of regulated live specimens

Subdivision A—Regulated live specimens

303EA Regulated live specimens

For the purposes of this Act, aregulated live specimen isa
specimen that:
(@) isaliveanima or alive plant; and
(b) isnotincludedin Part 1 of thelist referred to in
section 303EB.

303EB Listing of specimens suitablefor liveimport

(1) The Minister must, by instrument published in the Gazette,
establish alist of specimensthat are taken to be suitable for live
import.

(2) Thelististo bedivided into 2 Parts, asfollows:
(@) Part listobealist of unregulated specimens;
(b) Part 2istobealist of allowable regulated specimens.

(3) Thelist may only contain specimens that are live animals or live
plants.

(4) Part 1 of thelist, asfirst established, must contain only the
specimens referred to in Part | of Schedule 5 or Part | of
Schedule 6 to the Wildlife Protection (Regulation of Exports and
Imports) Act 1982, as in force immediately before the
commencement of this section.

(5) Part 1 of the list must not contain a CITES specimen.

(6) Part 1 of thelist istaken toinclude alive plant the introduction of
which into Australiais in accordance with the Quarantine Act
1908.

(7) For each specimen included in Part 2 of the list (except a specimen
referred to in subsection (11A)), there isto be a notation that states
whether the inclusion of the specimen in that part of thelist is
subject to restrictions or conditions and, if so, the nature of those
restrictions or conditions.
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(8) A restriction or condition referred to in subsection (7) may:
(a) consist of aquantitative limit in relation to the import of the
specimen; or
(b) relate to the circumstances of the import of the specimen; or
(c) relateto the source of the specimen; or
(d) relate to the circumstances in which the specimen was taken.

(9) Subsection (8) does not limit subsection (7).

(10) Part 2 of thelist, asfirst established, must contain only specimens
that were, at any time before the commencement of this section,
the subject of an import permit granted under the Wildlife
Protection (Regulation of Exports and Imports) Act 1982.

(11) For the purposes of subsection (10), a specimen is taken to have
been the subject of an import permit if, and only if, the specimen
was identified in the permit at the species or sub-species level.

(11A) Part 2 of thelist istaken to include alive plant that:
(a) isaCITES specimen; and
(b) isintroduced into Australiain accordance with the
Quarantine Act 1908.

(12) A copy of an instrument under subsection (1) isto be made
available for inspection on the Internet.

303EC Minister may amend list

(1) The Minister may, by instrument published in the Gazette, amend
thelist referred to in section 303EB by:

(@) including itemsin a particular part of thelist; or

(b) deleting items from aparticular part of thelist; or

(c) correcting an inaccuracy or updating the name of a species,
or

(d) imposing arestriction or condition to which the inclusion of a
specimen in Part 2 of thelist is subject; or

(e) varying or revoking arestriction or condition to which the
inclusion of a specimen in Part 2 of the list is subject.

(2) For the purposes of paragraph (1)(c), correcting an inaccuracy
includes ensuring that the list complies with subsections 303EB(4)
and (10).
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(3) Before amending the list referred to in section 303EB as mentioned
in paragraph (1)(a), (b), (d) or (e) of this section, the Minister:
(@) must consult such other Minister or Ministers as the Minister
considers appropriate; and
(b) must consult such other Minister or Ministers of each State
and self-governing Territory as the Minister considers
appropriate; and
(c) may consult such other persons and organisations as the
Minister considers appropriate.

(4) Aninstrument under subsection (1) (other than an instrument
mentioned in paragraph (1)(c)) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

(5) The Minister must not amend the list referred to in section 303EB
by including aniteminthelist, unless:

(a) the amendment is made following consideration of arelevant
report under section 303ED or 303EE; or

(b) the amendment is made following consideration of arelevant
review under section 303EJ.

(6) A copy of aninstrument under subsection (1) isto be made
available for inspection on the Internet.

Subdivision B—Assessmentsrelating to the amendment of the
list of specimens suitable for import

303ED Amendment of list on the Minister’sown initiative

(1) The Minister may formulate a proposal for thelist referred toin
section 303EB to be amended by including an item.

(2) Unless subsection (3) applies, the Minister must:

() causeto be conducted an assessment of the potential impacts
on the environment of the proposed amendment; and

(b) causeto be prepared areport on those impacts.

The report must be prepared in accordance with section 303EF and
be given to the Minister.

(3) This subsection appliesif:
(a) Biosecurity Australia has prepared areport (whether before
or after the amendment was proposed) on the potential
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impacts on the environment if the specimen were to be
imported; and

(b) thereport isof atype specified in regulations made for the
purposes of this paragraph; and

(c) thereport isgiven to the Minister; and

(d) the Minister determines that subsection (2) does not apply to
the proposed amendment.

(4) A determination made under paragraph (3)(d) is not alegidative
instrument.

303EE Application for amendment of list

(1) A person may, in accordance with the regulations, apply to the
Minister for the list referred to in section 303EB to be amended by
including an item.

(2) The Minister must not consider the application unless either
subsection (3) or (4) appliesto the proposed amendment.

(3) This subsection applies to the proposed amendment if:
() subsection (4) does not apply to the proposed amendment;
and
(b) an assessment is made of the potential impacts on the
environment of the proposed amendment; and
(c) areport on those impactsis given to the Minister.
The report must be prepared in accordance with section 303EF.

(4) This subsection applies to the proposed amendment if:

(a) Biosecurity Australia has prepared areport (whether before
or after the amendment was proposed) on the potential
impacts on the environment if the specimen were to be
imported; and

(b) thereport is of atype specified in regulations made for the
purposes of this paragraph; and

(c) thereport has been given to the Minister; and

(d) the Minister determines that subsection (3) does not apply to
the proposed amendment.

(5) A determination made under paragraph (4)(d) isnot alegislative
instrument.
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303EF Requirement for assessments

(1) The assessment under subsection 303ED(2) or 303EE(3) must
provide for:

(a) if the Minister determines that this paragraph applies—the
preparation of terms of reference for areport on the relevant
impacts; or

(b) if the Minister determines that this paragraph applies—all of
the following:

(i) the preparation of draft terms of reference for areport
on the relevant impacts;

(ii) the publication of the draft terms of reference for public
comment for a period of at least 10 business daysthat is
specified by the Minister;

(iii) thefinalisation of the terms of reference, to the
Minister's satisfaction, taking into account the
comments (if any) received on the draft terms of
reference.

(2) The assessment must also provide for:

(a) the preparation of adraft of areport on the relevant impacts;
and

(b) the publication of the draft report for public comment for a
period of at least 20 business days that is specified by the
Minister; and

(c) thefinalisation of the report, taking into account the
comments (if any) received after publication of the draft
report; and

(d) any other matter prescribed by the regulations.

(3) A determination made under paragraph (1)(a) or (b) isnot a
legidlative instrument.

303EG Timing of decision about proposed amendment

(1) If the Minister receives areport under section 303ED or 303EE in
relation to a proposed amendment, the Minister must decide
whether or not to make the proposed amendment within:

() 30 business days; or
(b) if the Minister, by writing, specifies alonger period—that
longer period;
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after the first business day after the day on which the report was
received.

Notice of extension of time

(2) If the Minister specifies alonger period for the purposes of
subsection (1), he or she must:
(a) if section 303EE applies—give a copy of the specification to
the applicant; and
(b) publish the specification in accordance with the regulations.

303EH Requesting further information

Q) If:
(a) section 303EE applies; and
(b) the Minister believes on reasonable grounds that he or she
does not have enough information to make an informed
decision whether or not to make the proposed amendment;
the Minister may request the applicant to give the Minister, within
the period specified in the request, information relevant to making
the decision.

(2) The Minister may refuse to consider the application until the
applicant gives the Minister the information in accordance with the
request.

303El Notice of refusal of proposed amendment

If section 303EE applies and the Minister refuses to make the
proposed amendment, the Minister must give the applicant notice
of the refusal.

303EJ Reviews

If, following consideration of arelevant report under

section 303ED or 303EE, the Minister has made a decision to
include, or refusing to include, an iteminthelist referred toin
section 303EB, the Minister may review that decision at any time
during the period of 5 years after the decision was made.
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Subdivison C—Offence and per mit system

303EK Importsof regulated live specimens

(1) A personisguilty of an offenceif:
(a) the person imports a specimen; and
(b) the specimen is aregulated live specimen.

Penalty: Imprisonment for 10 years or 1,000 penalty units, or
both.

Exemption—permit

(2) Subsection (1) does not apply if:
(a) the specimenisincluded in Part 2 of the list referred to in
section 303EB; and

(b) the specimen isimported in accordance with a permit that
was issued under section 303CG, 303EN, 303GB or 303GC
andisinforce.

Exemption—testing permit

(3) Subsection (1) does not apply if the specimen isimported in
accordance with a permit that was issued under section 303GD and
isinforce.

Note: The defendant bears an evidential burden in relation to the mattersin
subsections (2) and (3) (see subsection 13.3(3) of the Criminal Code).

303EL Applicationsfor permits

(1) A person may, in accordance with the regulations, apply to the
Minister for a permit to be issued under section 303EN.

(2) The application must be accompanied by the fee (if any) prescribed
by the regulations.

303EM Further information

(1) The Minister may, within 40 business days after the application is
made, request the applicant to give the Minister, within the period
specified in the request, further information for the purpose of
enabling the Minister to deal with the application.
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()

The Minister may refuse to consider the application until the
applicant gives the Minister the information in accordance with the
request.

303EN Minister may issue per mits

(D)

()

(2A)

©)

The Minister may, on application made by a person under
section 303EL, issue a permit to the person. This subsection has
effect subject to subsection (3).

A permit authorises its holder to take the action or actions specified
in the permit, in the permitted period, without breaching
section 303EK.

For the purpose of subsection (2), the permitted period is the
period specified in the permit as the period during which the action
or actions specified in the permit may be taken. The period so
specified must start on the date of issue of the permit and end not
later than 3 years after that date.

The Minister must not issue a permit unless the Minister is
satisfied that:
(a) the proposed import would not be:
(i) likely to threaten the conservation status of a species or
ecological community; or
(ii) likely to threaten biodiversity; and
(b) the specimenisincluded in Part 2 of thelist referred to in
section 303EB; and
(c) if any restriction or condition is applicable to the specimen
under anotation in Part 2 of the list referred to in
section 303EB—that restriction or condition has been, or is
likely to be, complied with; and
(d) the specimen was not obtained in contravention of, and the
import would not involve the contravention of, any law of the
Commonwealth, of a State or of a Territory; and
(e) if the specimen belongs to ataxon specified in the
regul ations—the conditions that, under the regulations, are
applicable to the welfare of the specimen have been, or are
likely to be, complied with.

(4) This section has effect subject to section 303GA.
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Note: Section 303GA deals with controlled actions, and actions for which a
non-Part 13A permit isrequired.

303EO Timelimit for making per mit decision

If an application for a permit is made under section 303EL, the
Minister must either issue, or refuse to issue, the permit within 40
business days after whichever is the latest of the following days:

(a) the day on which the application is made;

(b) if arequest for further information in relation to the
application is made under section 303EM—the day on which
the applicant complies with the request;

(c) if section 303GA applies to the application—the day that is
applicable under subsection 303GA(2).

303EP Duration of permits

A permit under section 303EN:
(&) comesinto force on the date on which it isissued; and

(b) unlessit is sooner cancelled, remainsin force until all of the
following periods have ended:

(i) the permitted period (within the meaning of subsection
303EN(2A));

(ii) each period for which one or more conditions of the
permit are expressed to apply.

303EQ Register of applications and decisions

(1) Assoon as practicable after the commencement of this section, the
Minister must cause to be established aregister that sets out:

(a) prescribed particulars of applications made under
section 303EL after the establishment of the register; and

(b) prescribed particulars of decisions made by the Minister
under section 303EN after the establishment of the register.

(2) Theregister may be maintained by electronic means.

(3) Theregister isto be made available for inspection on the Internet.
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Subdivision D—Marking of certain specimensfor the purposes
of identification

303ER Object

The object of this Subdivisionis:
(@) to comply with Australia s obligations under:
(i) the Biodiversity Convention; and
(i) CITES; and
(b) otherwiseto further the protection and conservation of the
wild fauna and flora of Australia and of other countries,
by requiring the marking of certain live specimens for the purposes
of identification.

Note: See Article 8 of the Biodiversity Convention.

303ES Specimensto which Subdivision applies

This Subdivision applies to aregulated live specimen if:
(a) the specimen has been imported in accordance with:
(i) apermit under this Division; or
(if) apermit or authority under the Wildlife Protection
(Regulation of Exports and Imports) Act 1982; or
(b) the specimen isthe progeny of a specimen referred toin
paragraph (a).

303ET Extended meaning of marking

A referencein this Subdivision to the marking of a specimen
includes areference to the following:
(@) inthe case of alive plant:
(i) the marking or labelling of a container in which the
plant is kept or in which the plant is growing; and
(i) the placement of alabel or tag on the plant;
(b) inthe case of alive animal:

(i) theimplantation of a scannable device in the animal;
and

(ii) the placement of a band on any part of the animal; and
(iii) the placement (whether by piercing or otherwise) of a
tag or ring on any part of the animal; and
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(iv) the marking or labelling of a container within which the
animal iskept.

303EU Secretary may make deter minations about marking of
specimens

Determinations

(1) The Secretary may make a written determination about the
marking of specified kinds of specimens for the purposes of
identification.

Matters that may be covered by determination

(2) Without limiting subsection (1), a determination by the Secretary
under that subsection may:

(a) require specimens to be marked; and

(b) deal with the manner in which specimens are to be marked;
and

(c) dea with the times at which marking isto occur; and
(d) deal with the removal or destruction of marks; and
(e) dea with the replacement or modification of marks; and

(f) require that marking be carried out by persons approved in
writing by the Secretary under that determination; and

(g) dea with the circumstances in which marks may be, or are
required to be, rendered useless; and

(h) inthe case of amark that consists of alabel, tag, band or
device:
(i) set out specifications relating to the label, tag, band or
device; and
(ii) require that any destruction or removal of the label, tag,
band or device be carried out by aperson approved in
writing by the Secretary under that determination.

Marking of animals not to involve undue pain etc.

(3) Inthe caseof alive animal, adetermination under subsection (1)
must not require marking that involves:

(@) undue pain or distressto the animal; or
(b) undue risk of the death of the animal.
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(4)

)

Marking of plants not to involve undue risk of death

In the case of alive plant, a determination under subsection (1)
must not require marking that involves undue risk of the death of
the plant.

Disallowable instrument

A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

303EV Offences

(1)

)

©)

(4)

)

Owner to ensure specimens marked etc.

If a determination under section 303EU applies to a specimen, the
owner of the specimen must comply with the determination.

Person not to remove or interfere with mark etc.

A person contravenes this subsection if:

(&) aspecimen is marked in accordance with a determination
under section 303EU; and

(b) the person engages in conduct; and

(c) the conduct causes the removal of the mark or interference
with the mark, or renders the mark unusable.

Offence

A person who contravenes subsection (1) or (2) is guilty of an
offence punishable on conviction by afine not exceeding 120
penalty units.

Subsection (2) does not apply if the person engages in the conduct
in accordance with a determination under section 303EU.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (4). See subsection 13.3(3) of the Criminal Code.

In subsections (1) and (2), strict liability appliesto the
circumstance that a determination was made under section 303EU.

Note: For strict liability, see section 6.1 of the Criminal Code.
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303EW This Subdivision does not limit conditions of permits

This Subdivision does not limit section 303GE (which deals with
conditions of permits).

74 Environment Protection and Biodiversity Conservation Act 1999



Conservation of biodiversity and heritage Chapter 5
International movement of wildlife specimens Part 13A
Conceptsrelating to permit criteria Division 5

Section 303FA

Division 5—Conceptsrelating to permit criteria

Subdivision A—Non-commer cial pur pose exportsand imports

303FA Eligible non-commercial purpose exports

For the purposes of this Part, the export of a specimenisan eligible
non-commercial purpose export if, and only if:
(a) the export of the specimen would be an export for the
purposes of research in accordance with section 303FC; or
(b) the export of the specimen would be an export for the
purposes of education in accordance with section 303FD; or
(c) the export of the specimen would be an export for the
purposes of exhibition in accordance with section 303FE; or
(d) the export of the specimen would be an export for the
purposes of conservation breeding or propagation in
accordance with section 303FF; or
(e) the export of the specimen would be an export of a household
pet in accordance with section 303FG; or
(f) the export of the specimen would be an export of a personal
item in accordance with section 303FH; or
(g) the export of a specimen would be an export for the purposes
of atravelling exhibition in accordance with section 303Fl.

303FB Eligible non-commercial purposeimports

For the purposes of this Part, the import of a specimenisan
eigible non-commercial purpose import if, and only if:
() the import of the specimen would be an import for the
purposes of research in accordance with section 303FC; or
(b) the import of the specimen would be an import for the
purposes of education in accordance with section 303FD; or
(c) theimport of the specimen would be an import for the
purposes of exhibition in accordance with section 303FE; or
(d) the import of the specimen would be an import for the
purposes of conservation breeding or propagation in
accordance with section 303FF; or
(e) theimport of the specimen would be an import of a
household pet in accordance with section 303FG; or
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(f) the import of the specimen would be an import of a personal
item in accordance with section 303FH; or

(g) theimport of a specimen would be an import for the purposes
of atravelling exhibition in accordance with section 303FI.

303FC Export or import for the purposes of research

(1) Theexport of aspecimen is an export for the purposes of research
in accordance with this section if:

(a) the specimen will be used for the purpose of scientific
research; and

(b) the objects of the research are covered by any or al of the
following subparagraphs:

(i) the acquisition of a better understanding, and/or
increased knowledge, of ataxon to which the specimen
belongs,

(ii) the conservation of biodiversity;

(iii) the maintenance and/or improvement of human health;
and

(c) theexport isnot primarily for commercial purposes; and

(d) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

(2) Theimport of a specimen isan import for the purposes of research
in accordance with this section if:

(a) the specimen will be used for the purpose of scientific
research; and

(b) the objects of the research are covered by any or al of the
following subparagraphs:

(i) the acquisition of a better understanding, and/or
increased knowledge, of ataxon to which the specimen
belongs;

(ii) the conservation of biodiversity;

(iii) the maintenance and/or improvement of human health;
and

(c) theimport isnot primarily for commercia purposes; and
(d) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.
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303FD Export or import for the purposes of education

(1) The export of a specimen is an export for the purposes of education
in accordance with this section if:
(a) the specimen will be used for the purpose of education or
training; and
(b) the export isnot primarily for commercial purposes; and
(c) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

(2) Theimport of a specimen isan import for the purposes of
education in accordance with this section if:
(a) the specimen will be used for the purpose of education or
training; and
(b) theimport is not primarily for commercial purposes; and
(c) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

303FE Export or import for the purposes of exhibition

(1) The export of a specimen is an export for the purposes of
exhibition in accordance with this section if:
(a) the specimen will be used for the purpose of an exhibition;
and
(b) the export isnot primarily for commercia purposes; and
(c) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

(2) Theimport of aspecimen isan import for the purposes of
exhibition in accordance with this section if:

(a) the specimen will be used for the purpose of an exhibition;
and

(b) theimport is not primarily for commercial purposes; and

(c) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

(3) Inthissection:

exhibition includes a zoo or menagerie.
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303FF Export or import for conservation breeding or propagation

(1) The export of a specimen is an export for the purposes of
conservation breeding or propagation in accordance with this
section if:

(a) the specimenisaliveanimal or alive plant; and

(b) the specimen isfor usein aprogram the object of whichis
the establishment and/or maintenance of a breeding
population; and

(c) theprogram isaprogram that, under the regulations, is taken
to be an approved co-operative conservation program; and

(d) the export isnot primarily for commercial purposes; and

(e) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

(2) Theimport of a specimen isan import for the purposes of
conservation breeding or propagation in accordance with this
section if:

(a) the specimenisaliveanimal or alive plant; and

(b) the specimen isfor usein aprogram the object of whichis
the establishment and/or maintenance of a breeding
population; and

(c) the program is aprogram that, under the regulations, istaken
to be an approved co-operative conservation program; and

(d) theimport is not primarily for commercial purposes; and

(e) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

303FG Export or import of household pets

Export of live native animals

(1) The export of alive native animal (other than a CITES specimen)
isan export of a household pet in accordance with this section if:

(@) theanimal isincluded in thelist referred to in subsection (4);
and

(b) the export isnot primarily for commercial purposes; and

(c) such other conditions as are specified in the regulations have
been, or are likely to be, satisfied.
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)

©)

(4)

)

(6)

(7)

Export of live CITES specimens

The export of a CITES specimen is an export of a household pet in
accordance with this section if:
() the specimen isalive animal; and
(b) if the animal is a native animal—the animal isincluded in the
list referred to in subsection (4); and
(c) theexport isnot primarily for commercial purposes; and
(d) such other conditions as are specified in the regulations have
been, or are likely to be, satisfied.

Import of live animals

The import of alive animal is an import of a household pet in
accordance with this section if:
(a) the conditions specified in the regulations have been, or are
likely to be, satisfied; and
(b) theimport is not primarily for commercial purposes; and
(c) theanimal isincluded in Part 2 of thelist referred toin
section 303EB.

Listing of native household pet animals

The Minister must, by instrument published in the Gazette,
establish alist of native household pet animals.

Thelist, asfirst established, must contain the animals referred to in
Schedule 7 to the Wildlife Protection (Regulation of Exports and
Imports) Act 1982, asin force immediately before the
commencement of this section.

The Minister may, by instrument in the Gazette, amend the list
referred to in subsection (4) by:

(@) including itemsin thelist; or

(b) deleting itemsfrom thelist; or

(c) correcting an inaccuracy or updating the name of a species.

An instrument under subsection (6) (other than an instrument
mentioned in paragraph (6)(c)) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.
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303FH Export or import of personal items

(1) The export of a specimen is an export of a personal itemin
accordance with this section if:

(a) the specimen is not alive specimen; and
(b) the export is not primarily for commercia purposes; and

(c) the conditions specified in the regul ations have been, or are
likely to be, satisfied.

(2) Theimport of aspecimenisanimport of apersonal itemin
accordance with this section if:

(a) the specimenisnot alive specimen; and

(b) theimport is not primarily for commercial purposes; and

(c) the conditions specified in the regulations have been, or are
likely to be, satisfied.

303FI Export or import for the purposes of a travelling exhibition

(1) The export of a specimen is an export for the purposes of a
travelling exhibition in accordance with this section if:

(a) the export isnot primarily for commercial purposes; and

(b) the conditions specified in the regulations have been, or are
likely to be, satisfied.

(2) Theimport of a specimen isan import for the purposes of a
travelling exhibition in accordance with this section if:

(a) theimport isnot primarily for commercia purposes; and
(b) the conditions specified in the regulations have been, or are
likely to be, satisfied.

Subdivision B—Commercial pur pose exportsand imports

303FJ Eligible commercial purpose exports

For the purposes of this Part, the export of a specimenisan eligible
commercial purpose export if, and only if:
(a) the export of the specimen would be an export from an
approved captive breeding program in accordance with
section 303FK; or
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(b) the export of the specimen would be an export from an
approved artificial propagation program in accordance with
section 303FL; or

(ba) the export of the specimen would be an export from an
approved cultivation program in accordance with
section 303FLA; or

(c) the export of the specimen would be an export from an
approved aquaculture program in accordance with
section 303FM; or
(d) the export of the specimen would be an export in accordance
with an approved wildlife trade operation (section 303FN); or
(e) the export of the specimen would be an export in accordance
with an approved wildlife trade management plan
(section 303FO).

Note: See also subsection 303DD(3), which deals with accredited wildlife
trade management plans.

303FK Export or import from an approved captive breeding
program

(1) The export of a specimen is an export from an approved captive
breeding program in accordance with this section if the specimen
was sourced from a program that, under the regulations, is taken to
be an approved captive breeding program.

(2) The export of a specimen is an export from an approved
CITES-registered captive breeding program in accordance with
this section if the specimen was sourced from a program that,
under the regulations, is taken to be an approved CITES-registered
captive breeding program.

(3) Theimport of a specimen is an import from an approved
CITES-registered captive breeding program in accordance with
this section if the specimen was sourced from a program that,
under the regulations, is taken to be an approved CITES-registered
captive breeding program.

303FL Export from an approved artificial propagation program

The export of a specimen is an export from an approved artificial
propagation program in accordance with this section if the
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specimen was sourced from a program that, under the regulations,
istaken to be an approved artificial propagation program.

303FLA Export from an approved cultivation program

The export of a specimen is an export from an approved cultivation
program in accordance with this section if the specimen was
sourced from a program that, under the regulations, is taken to be
an approved cultivation program.

303FM Export from an approved aquaculture program

The export of a specimen is an export from an approved
aquaculture program in accordance with this section if the
specimen was sourced from a program that, under the regulations,
is taken to be an approved agquaculture program.

303FN Approved wildlife trade operation

(1)

)

©)

The export of a specimen is an export in accordance with an
approved wildlife trade operation if the specimen is, or is derived
from, a specimen that was taken in accordance with awildlife trade
operation declared by a declaration in force under subsection (2) to
be an approved wildlife trade operation.

The Minister may, by instrument published in the Gazette, declare
that a specified wildlife trade operation is an approved wildlife
trade operation for the purposes of this section.

The Minister must not declare an operation under subsection (2)
unless the Minister is satisfied that:

(a) the operation is consistent with the objects of this Part; and
(b) the operation will not be detrimental to:
(i) thesurvival of ataxon to which the operation relates; or
(ii) the conservation status of ataxon to which the operation
relates; and
(ba) the operation will not be likely to threaten any relevant
ecosystem including (but not limited to) any habitat or
biodiversity; and
(c) if the operation relates to the taking of live specimens that
belong to a taxon specified in the regulations—the conditions
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that, under the regulations, are applicable to the welfare of
the specimens are likely to be complied with; and

(d) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

(4) Indeciding whether to declare an operation under subsection (2),
the Minister must have regard to:

(a) the significance of the impact of the operation on an
ecosystem (for example, an impact on habitat or
biodiversity); and

(b) the effectiveness of the management arrangements for the
operation (including monitoring procedures).

(5) Indeciding whether to declare an operation under subsection (2),
the Minister must have regard to:

(&) whether legislation relating to the protection, conservation or
management of the specimens to which the operation relates
isin forcein the State or Territory concerned; and

(b) whether the legidlation applies throughout the State or
Territory concerned; and

(c) whether, in the opinion of the Minister, the legidation is
effective.

(6) A declaration under subsection (2) ceasesto bein force at the
beginning of the third anniversary of the day on which the
declaration took effect. However, this rule does not apply if a
period of lessthan 3 yearsis specified in the declaration in
accordance with subsection 303FT(4).

(7) If adeclaration ceasesto bein force, this Act does not prevent the
Minister from making afresh declaration under subsection (2).

(8) A fresh declaration may be made during the 90-day period before
the time when the current declaration ceases to be in force.

(9) A fresh declaration that is made during that 90-day period takes
effect immediately after the end of that period.

(10) For the purposes of this section, an operation isawildlife trade
operation if, and only if, the operation is an operation for the
taking of specimens and:

(a) the operation is an operation that, under the regulations, is
taken to be a market-testing operation; or
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(b) the operation is an operation that, under the regulations, is
taken to be a small-scale operation; or

(c) the operation is an operation that, under the regulations, is
taken to be a developmental operation; or

(d) the operation isacommercial fishery; or

(e) the operation isan operation that, under the regulations, is
taken to be a provisional operation; or

(f) the operation is an operation of akind specified in the
regulations.

(10A) In deciding whether to declare that a commercial fishery isan
approved wildlife trade operation for the purposes of this section,
the Minister must rely primarily on the outcomes of any
assessment in relation to the fishery carried out for the purposes of
Division 1 or 2 of Part 10.

(10B) Subsection (10A) does not limit the matters that may be taken into
account in deciding whether to declare that afishery is an approved
wildlife trade operation for the purposes of this section.

(11) Inthis section:

fish includes al species of bony fish, sharks, rays, crustaceans,
molluscs and other marine organisms, but does not include marine
mammals or marine reptiles.

fishery means a class of activities by way of fishing, including
activitiesidentified by reference to al or any of the following:

(a) aspeciesor type of fish;

(b) adescription of fish by referenceto sex or any other

characteristic;

(c) an areaof waters or of seabed;

(d) amethod of fishing;

(e) aclassof vessels;

(f) aclassof persons,

(g) apurpose of activities.

303FO Approved wildlife trade management plan

(1) The export of a specimen is an export in accordance with an
approved wildlife trade management plan if the specimen is, or is
derived from, a specimen that was taken in accordance with a plan
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declared by a declaration in force under subsection (2) to be an
approved wildlife trade management plan.

(2) The Minister may, by instrument published in the Gazette, declare
that a specified plan is an approved wildlife trade management
plan for the purposes of this section.

(3) The Minister must not declare a plan under subsection (2) unless
the Minister is satisfied that:

(a) the planis consistent with the objects of this Part; and

(b) there has been an assessment of the environmental impact of
the activities covered by the plan, including (but not limited
to) an assessment of:

(i) the status of the speciesto which the plan relatesin the
wild; and
(ii) the extent of the habitat of the speciesto which the plan
relates; and
(iii) thethreats to the species to which the plan relates; and

(iv) theimpacts of the activities covered by the plan on the
habitat or relevant ecosystems; and

(c) the plan includes management controls directed towards
ensuring that the impacts of the activities covered by the plan
on:

(i) ataxon to which the plan relates; and
(ii) any taxathat may be affected by activities covered by
the plan; and
(iii) any relevant ecosystem (for example, impacts on habitat
or biodiversity);
are ecologically sustainable; and
(d) the activities covered by the plan will not be detrimental to:
(i) thesurvival of ataxon to which the plan relates; or

(ii) the conservation status of ataxon to which the plan
relates; or

(iii) any relevant ecosystem (for example, detriment to
habitat or biodiversity); and

(e) the plan includes measures:
(i) to mitigate and/or minimise the environmental impact of

the activities covered by the plan; and

(if) to monitor the environmental impact of the activities
covered by the plan; and
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(iii) to respond to changesin the environmental impact of
the activities covered by the plan; and

(f) if the plan relates to the taking of live specimens that belong
to ataxon specified in the regulations—the conditions that,
under the regulations, are applicable to the welfare of the
specimens are likely to be complied with; and

(g) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

(4) Indeciding whether to declare a plan under subsection (2), the
Minister must have regard to:

(&) whether legislation relating to the protection, conservation or
management of the specimensto which the plan relatesisin
force in the State or Territory concerned; and

(b) whether the legislation applies throughout the State or
Territory concerned; and

(c) whether, in the opinion of the Minister, the legidlation is
effective.

(5) A declaration under subsection (2) ceasesto bein force at the
beginning of the fifth anniversary of the day on which the
declaration took effect. However, this rule does not apply if a
period of lessthan 5 yearsis specified in the declaration in
accordance with subsection 303FT(4).

(6) If adeclaration ceasesto bein force, this Act does not prevent the
Minister from making afresh declaration under subsection (2).

(7) A fresh declaration may be made during the 90-day period before
the time when the current declaration ceases to be in force.

(8) A fresh declaration that is made during that 90-day period takes
effect immediately after the end of that period.

303FP Accredited wildlife trade management plan

(1) The export of a specimen is an export in accordance with an
accredited wildlife trade management plan if the specimen is, or is
derived from, a specimen that was taken in accordance with a plan
declared by a declaration in force under subsection (2) to be an
accredited wildlife trade management plan.
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(2) The Minister may, by instrument published in the Gazette, declare
that a specified plan is an accredited wildlife trade management
plan for the purposes of this section.

(3) The Minister must not declare a plan under subsection (2) unless
the Minister is satisfied that:

(@) theplanisinforce under alaw of the Commonwealth or of a
State or Territory; and

(b) the conditions set out in subsection 303FO(3) have been met
in relation to the plan; and

(c) the plan imposes limitsin relation to the taking of specimens;
and

(d) the compliance and enforcement measures relating to the
plan are likely to be effective in preventing specimens taken
in breach of the plan from being traded or exported; and

(e) the plan providesfor the monitoring of:

(i) thetaking of specimens under the plan; and
(ii) the export of specimens taken under the plan; and
(iii) the status of the speciesto which the plan relatesin the
wild; and
(iv) theimpacts of the activities under the plan on the habitat
of the species to which the plan relates; and

(f) the plan providesfor statistical reports about specimens taken
under the plan to be given to the Minister on aregular basis;
and

(g) such other conditions (if any) as are specified in the
regulations have been, or are likely to be, satisfied.

(4) A declaration under subsection (2) ceasesto bein force at the
beginning of the fifth anniversary of the day on which the
declaration took effect. However, this rule does not apply if a
period of lessthan 5 yearsis specified in the declaration in
accordance with subsection 303FT(4).

(5) If adeclaration ceasesto bein force, this Act does not prevent the
Minister from making afresh declaration under subsection (2).

(6) A fresh declaration may be made during the 90-day period before
the time when the current declaration ceases to be in force.

(7) A fresh declaration that is made during that 90-day period takes
effect immediately after the end of that period.

Environment Protection and Biodiversity Conservation Act 1999 87



Chapter 5 Conservation of hiodiversity and heritage
Part 13A International movement of wildlife specimens
Division 5 Conceptsrelating to permit criteria

Section 303FQ

(8) The Minister must publish on the Internet copies of reports given
as mentioned in paragraph (3)(f).

(9) The Minister is not required to comply with subsection (8) to the
extent to which compliance could reasonably be expected to:

(a) prejudice substantially the commercial interests of a person;
or

(b) be detrimental to:
(i) thesurvival of ataxon to which the plan relates; or

(ii) the conservation status of ataxon to which the plan
relates.

303FQ Consultation with Stateand Territory agencies

Before making a declaration under section 303FO or 303FP, the
Minister must consult arelevant agency of each State and
self-governing Territory affected by the declaration.

303FR Public consultation

(1) Before making a declaration under section 303FN, 303FO or
303FP, the Minister must cause to be published on the Internet a
notice:

(a) setting out the proposal to make the declaration; and

(b) setting out sufficient information to enable persons and
organisations to consider adequately the merits of the
proposal; and

(c) inviting persons and organisations to give the Minister,
within the period specified in the notice, written comments
about the proposal.

(2) A period specified in anotice under subsection (1) must not be
shorter than 20 business days after the date on which the notice
was published on the Internet.

(3) In making a decision about whether to make a declaration under
section 303FN, 303FO or 303FP, the Minister must consider any
comments about the proposal to make the declaration that were
given in response to an invitation under subsection (1).
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303FRA Assessments

(1) Theregulations may prescribe an assessment process that isto be
used for the purposes of sections 303FN, 303FO and 303FP to
assess the potential impacts on the environment of:

() awildlife trade operation; or

(b) the activities covered by aplan;
where the operation is, or the activities are, likely to have a
significant impact on the environment.

(2) If regulations made for the purposes of subsection (1) apply to a
wildlife trade operation or to a plan, the Minister must not declare:

(a) the operation under subsection 303FN(2); or
(b) the plan under subsection 303FO(2) or 303FP(2);

unless the assessment process prescribed by those regulations has
been followed in relation to the assessment of the operation or
plan, as the case may be.

(3) Without limiting subsection (1), regulations made for the purposes
of that subsection may make provision for:

(a) the application of Part 8 (except sections 82, 83 and 84) and
the other provisions of this Act (so far asthey relate to that
Part) in relation to the assessment process, subject to such
modifications as are specified in the regulations; and

(b) exemptions from the assessment process.
(4) Inthissection:
modifications includes additions, omissions and substitutions.

wildlife trade operation has the same meaning as in subsection
303FN(10), but does not include an operation mentioned in
paragraph 303FN(10)(d).

303FS Register of declarations

(1) The Minister must cause to be maintained a register that sets out
declarations made under section 303FN, 303FO or 303FP.

(2) Theregister may be maintained by electronic means.

(3) Theregister isto be made available for inspection on the Internet.
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303FT Additional provisionsrelating to declarations

(1)

)

©)

(4)

©®)

(6)

(7)

This section applies to a declaration under section 303FN, 303FO
or 303FP.

A declaration may be made:
(@) onthe Minister’'sown initiative; or
(b) onwritten application being made to the Minister.

The Minister may make a declaration about a plan or operation
even though he or she considers that the plan or operation should
be the subject of the declaration only to the extent that the plan or
operation relates to a particular class of specimens. In such acase:
(8) theinstrument of declaration isto specify that class of
specimens; and
(b) the plan or operation is covered by the declaration only to the
extent that the plan or operation relates to that class of
specimens.

The Minister may make a declaration about a plan or operation
even though he or she considers that the plan or operation should
be the subject of the declaration only:

(a) during aparticular period; or

(b) while certain circumstances exist; or

(c) while acertain condition is complied with.
In such a case, the instrument of declaration is to specify the
period, circumstances or condition.

If adeclaration specifies a particular period as mentioned in
subsection (4), the declaration ceases to be in force at the end of
that period.

If adeclaration specifies circumstances as mentioned in
subsection (4), the Minister must, by instrument published in the
Gazette, revoke the declaration if he or sheis satisfied that those
circumstances have ceased to exist.

The Minister may, by instrument published in the Gazette, vary a
declaration by:

() specifying one or more conditions (or further conditions) to
which the declaration is subject; or

(b) revoking or varying a condition:
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(i) specified in the instrument of declaration; or
(ii) specified under paragraph (a).

(8) A condition may relate to reporting or monitoring.

(9) The Minister must, by instrument published in the Gazette, revoke
adeclaration if he or sheis satisfied that a condition of the
declaration has been contravened.

(10) The Minister may, by instrument published in the Gazette, revoke a
declaration at any time.

(11) A copy of aninstrument under section 303FN, 303FO or 303FP or
this section isto be made available for inspection on the Internet.

303FU Approved commercial import program

The import of a specimen is an import from an approved
commercia import program in accordance with this section if the
specimen is sourced from a program that, under the regulations, is
taken to be an approved commercia import program.
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Division 6—Miscellaneous

303GA Permit decision—controlled action, and action for which a

non-Part 13A permit isrequired

(1) Thissection appliesif:

(@) an application is made under section 303CE, 303DE or
303EL for apermit (the first permit) to authorise the taking
of an action (the proposed action); and

(b) the Minister considers that:

(i) the proposed action may be or is a controlled action; or

(if) the proposed action isrelated to an action (the related
action) that may be or isa controlled action; or

(i) the proposed action is an action for which a
non-Part 13A permit isrequired; or

(iv) the proposed action isrelated to an action (the related
action) that is an action for which a non-Part 13A
permit isrequired.

Deferral of decision

(2) The Minister must neither issue, nor refuse to issue, the first permit
before whichever isthe latest of the following days:

(a) if subparagraph (1)(b)(i) applies—the day on which the
Minister makes a decision under section 75 about whether
the proposed action is a controlled action;

(b) if subparagraph (1)(b)(i) applies and the Minister makes a
decision under section 75 that the proposed actionisa
controlled action—the day on which the Minister makes a
decision under section 133 approving, or refusing to approve,
the taking of the controlled action;

(c) if subparagraph (1)(b)(ii) applies—the day on which the
Minister makes a decision under section 75 about whether
the related action is a controlled action;

(d) if subparagraph (1)(b)(ii) applies and the Minister makes a
decision under section 75 that the related actionisa
controlled action—the day on which the Minister makes a
decision under section 133 approving, or refusing to approve,
the taking of the controlled action;
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(e) if subparagraph (1)(b)(iii) applies—the day on which a
decision is made to issue, or to refuse to issue, the
non-Part 13A permit referred to in that subparagraph;

(f) if subparagraph (1)(b)(iv) applies—the day on which a
decision is made to issue, or to refuse to issue, the
non-Part 13A permit referred to in that subparagraph.

Refusal of permit

(3) The Minister must not issue the first permit if:

(a) subparagraph (1)(b)(i) applies, and
(b) the Minister makes a decision under section 75 that the
proposed action is a controlled action; and

(c) the Minister makes a decision under section 133 refusing to
approve the taking of the controlled action.

(4) The Minister must not issue the first permit if:
(a) subparagraph (1)(b)(ii) applies; and
(b) the Minister makes a decision under section 75 that the
related action is a controlled action; and
(c) the Minister makes a decision under section 133 refusing to
approve the taking of the controlled action.

(5) The Minister must not issue the first permit if:

(a) subparagraph (1)(b)(iii) applies; and
(b) adecisionismade to refuse to issue the non-Part 13A permit
referred to in that subparagraph.

(6) The Minister must not issue the first permit if:
(a) subparagraph (1)(b)(iv) applies; and
(b) adecision is made to refuse to issue the non-Part 13A permit
referred to in that subparagraph.

Action for which a non-Part 13A permit is required

(7) For the purposes of this section, an action that a person proposes to
takeisan action for which a non-Part 13A permitisrequired if
the taking of the action by the person without a non-Part 13A
permit would be prohibited by this Act or the regulationsif it were
assumed that this Part had not been enacted.
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(8) For the purposes of this section, anon-Part 13A permit is a permit
issued under this Act (other than this Part) or the regulations.

Related action

(9) For the purposes of this section, if a specimen was taken, the action
of exporting or importing the specimen isrelated to:
(a) that taking; and
(b) any action that affected the specimen after that taking and
before that export or import.

(10) For the purposes of this section, if a specimen is derived from a
specimen that was taken, the action of exporting or importing the
first-mentioned specimen isrelated to:

(a) that taking; and
(b) any action that affected the first-mentioned specimen, or

either of those specimens, after that taking and before that
export or import.

303GB Exceptional circumstances permit

Q) If:

(a) the Minister is considering an application by a person for a
permit to be issued under section 303CG, 303DG or 303EN
in relation to a specimen; and

(b) under this Part, the Minister is precluded from issuing that
permit unless the Minister is satisfied in relation to a matter;
and

(c) even though the Minister is not satisfied in relation to that
matter, the Minister is satisfied that:
(i) the export or import of the specimen, as the case may
be, would not be contrary to the objects of this Part; and
(ii) exceptional circumstances exist that justify the proposed
export or import of the specimen; and

(iii) the export or import of the specimen, as the case may
be, would not adversely affect biodiversity;

the Minister may issue a permit to the person.

(1A) The Minister must not issue a permit under this section unless the
grant of that permit would not be contrary to CITES.
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)

(2A)

©)

()

(6)

(7)

A permit under this section authorises the holder of the permit to
take the action or actions specified in the permit, in the permitted
period, without breaching section 303CC, 303CD, 303DD or
303EK.

For the purpose of subsection (2), the permitted period isthe
period specified in the permit as the period during which the action
or actions specified in the permit may be taken. The period so
specified must start on the date of issue of the permit and end not
later than:
(a) if the permit relates to a CITES specimen—6 months after
that date; or
(b) if the permit relates to a specimen other than a CITES
specimen—12 months after that date.

Duration of permit

A permit under this section:
(@) comesinto force on the date on which it isissued; and
(b) unlessit is sooner cancelled, remainsin force until all of the
following periods have ended:
(i) the permitted period (within the meaning of
subsection (2A));
(ii) each period for which one or more conditions of the
permit are expressed to apply.

Further information

The Minister may, within 40 business days after an application is
made as mentioned in subsection (1), request the applicant to give
the Minister, within the period specified in the request, further
information for the purpose of enabling the Minister to deal with
the application.

The Minister may refuse to consider the application until the
applicant gives the Minister the information in accordance with the
request.

Public consultation

Before issuing a permit under this section, the Minister must cause
to be published on the Internet a notice:
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(a) setting out the proposal to issue the permit; and

(b) setting out sufficient information to enable persons and
organisations to consider adequately the merits of the
proposal; and

(c) inviting persons and organisations to give the Minister,
within the period specified in the notice, written comments
about the proposal.

(8) A period specified in anotice under subsection (7) must not be
shorter than 5 business days after the date on which the notice was
published on the Internet.

(9) In making adecision under subsection (1) about whether to issue a
permit, the Minister must consider any comments about the
proposal to issue the permit that were given in response to an
invitation under subsection (7).

303GC Permit authorising the Secretary to export or import
specimens

(1) The Secretary may apply to the Minister for a permit to be issued
under subsection (2).

(2) The Minister may, on application made by the Secretary under
subsection (1), issue a permit to the Secretary. This subsection has
effect subject to subsections (4) and (5).

(3) A permit under subsection (2) authorises the Secretary to take the
action or actions specified in the permit, in the permitted period,
without breaching section 303CC, 303CD, 303DD or 303EK.

(3A) For the purpose of subsection (3), the permitted period is the
period specified in the permit as the period during which the action
or actions specified in the permit may be taken. The period so
specified must start on the date of issue of the permit and end not
later than 12 months after that date.

(4) The Minister must not issue a permit under this section to export a
specimen unless the Minister is satisfied that:
(@) both:
(i) therecipient of the specimen will be arelevant CITES
authority of a country; and
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(ii) the specimen will be used by that relevant CITES
authority for the purpose of the identification of a
specimen and/or for the purpose of education or
training; or

(b) both:
(i) the specimen has been seized under this Act; and

(i) the specimen will be used to facilitate investigationsin
or outside Australiain relation to trade relating to
wildlife.

(5) The Minister must not issue a permit under this section to import a
specimen unless the Minister is satisfied that:

(a) the specimen will be used by the Secretary for the purposes
of the identification of a specimen; or

(b) both:
(i) the sender of the specimen will be arelevant CITES
authority of a country; and

(ii) the specimen will be used for the purpose of the
identification of a specimen and/or for the purpose of
education or training; or

(c) the specimen was exported from Australiain contravention
of:

(i) thisPart; or
(ii) the Wildlife Protection (Regulation of Exports and
Imports) Act 1982; or

(d) the specimen will be used to facilitate investigationsin or
outside Australiain relation to trade relating to wildlife.

(6) A permit under this section:
(a8) comesinto force on the date on which it isissued; and
(b) unlessit is sooner cancelled, remainsin force until all of the
following periods have ended:
(i) the permitted period (within the meaning of
subsection (3A));
(ii) each period for which one or more conditions of the
permit are expressed to apply.
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303GD Testing per mit—section 303EE assessments

Applications for permits

(1) A person may, in accordance with the regulations, apply to the
Minister for a permit to be issued under subsection (5).

(2) The application must be accompanied by the fee (if any) prescribed
by the regulations.

Further information

(3) The Minister may, within 40 business days after the application is
made, request the person to give the Minister, within the period
specified in the request, further information for the purpose of
enabling the Minister to deal with the application.

(4) The Minister may refuse to consider the application until the
person gives the Minister the information in accordance with the
request.

Minister may issue permits

(5) The Minister may, on application made by a person under
subsection (1), issue a permit to the person. This subsection has
effect subject to subsections (7) and (8).

(6) A permit authorises its holder to take the action or actions specified
in the permit, in the permitted period, without breaching
section 303EK.

(6A) For the purpose of subsection (6), the permitted period is the
period specified in the permit as the period during which the action
or actions specified in the permit may be taken. The period so
specified must start on the date of issue of the permit and end not
later than 6 months after that date.

(7) The Minister must not issue a permit to a person unless the
Minister is satisfied that:

(a) the person has made an application to the Minister under
section 303EE for the list referred to in section 303EB to be
amended by including an item; and

(b) if the proposed amendment were made, the specimen would
be covered by the item; and
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(c) the specimenisnot a CITES specimen; and

(d) if an assessment isto be made under subsection 303EE(3) of
the potential impacts on the environment of the proposed
amendment—the terms of reference for areport on the
assessment have been:

(i) prepared as mentioned in paragraph 303EF(1)(a); or
(i) finalised as mentioned in subparagraph
303EFR(1)(b)(iii); and
(e) the person proposes to conduct tests on the specimen in

Australiain order to obtain information for the assessment;
and

(f) theinformation isrequired for the assessment; and

(g) itisnot reasonably practicable for the person to obtain the
information without conducting the testsin Australia; and

(h) thetestswill be conducted in a controlled environment.

(8) The Minister must not issue a permit under this section unless the
permit is subject to one or more conditions about holding the
specimen in quarantine.

Duration of permit

(9) A permit under this section:
(@) comesinto force on the date on which it isissued; and

(b) unlessit issooner cancelled, remainsin force until all of the
following periods have ended:
(i) the permitted period (within the meaning of
subsection (6A));

(if) each period for which one or more conditions of the
permit are expressed to apply.

Investigations

(10) A referencein this section to tests on the specimen includes a
reference to investigations relating to the specimen.

303GE Conditions of permits
(1) Thissection appliesto apermit issued under this Part.

(2) A permit is subject to such conditions as are specified in the permit
or as are imposed under subsection (3).
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(3) The Minister may, in accordance with the regulations:
(a) vary or revoke a condition of a permit; or
(b) impose further conditions of a permit.

(4) The Minister's powers under subsection (3) may be exercised:
() onthe Minister’sown initiative; or
(b) on the application of the holder of the permit concerned.

(5) If apermit authorisesits holder to take a particular action, a
condition of the permit may require the holder to do, or not do, an
act or thing before, at or after the time when the action takes place.

(5A) Without limiting subsection (5), a condition of a permit may be
expressed to apply for aperiod that will not end until after the
export or import of a specimen under the permit has occurred,
including for example:

(a) aperiod the length of which is known when the conditionis
imposed (such as a period that is expressed as a specified
number of years); or

(b) aperiod the length of which is unknown when the condition
isimposed (such as a period that is expressed as the life of
the specimen, or the life of progeny of the specimen).

Note: Conditions may, for example, relate to how a specimen, and its
progeny, are kept or dealt with during their lifetimes.

(6) If apersonisgiven an authority under section 303GG by the holder
of a permit, subsections (5) and (5A) apply to the personin a
corresponding way to the way in which they apply to the holder of
the permit.

(7) Subsections (4), (5), (5A) and (6) areto be disregarded in
determining the meaning of a provision of this Act (other than a
provision of this Part) that relates to conditions of permits issued
otherwise than under this Part.

303GF Contravening conditions of a per mit
(1) Thissection appliesto apermit issued under this Part.

(2) A personisquilty of an offenceif:
(a) the personis:
(i) the holder of a permit; or
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(if) aperson to whom an authority under section 303GG has
been given by the holder of a permit; and
(b) the person engages in conduct; and
(c) the conduct resultsin a contravention of a condition of the
permit.

Penalty: 300 penalty units.

(3) The holder of apermit is guilty of an offence if:
() thepersonis:
(i) the holder of a permit; or
(ii) aperson to whom an authority under section 303GG has
been given by the holder of a permit; and
(b) the person engages in conduct; and
(c) the conduct results in a contravention of a condition of the
permit; and
(d) the condition relatesto:

(i) the saleor other disposal of alive animal or alive plant;
or

(ii) the sale or other disposal of the progeny of alive animal
or alive plant; or
(iii) therelease from captivity of alive animal; or
(iv) therelease from captivity of the progeny of alive
animal; or
(v) the escape of alive plant.

Penalty: 600 penalty units.

(4) For the purposes of subsection (3), aperson is taken to have
released an animal from captivity if:
(a) that animal has escaped from captivity; and
(b) either:
(i) the person allowed the animal to escape; or
(ii) the person failed to take all reasonable measures to
prevent the animal from escaping.

(4A) For the purposes of subsection (3), a person is taken to have
alowed a plant to escape if:

(a) the plant has grown or propagated in the wild; and
(b) either:
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(i) the person allowed the plant to escape; or
(ii) the person failed to take all reasonable measures to
prevent the plant from growing or propagating in the
wild.

(5) Insubsections (2) and (3), strict liability appliesto the
circumstance that the person was given an authority under
section 303GG.

Note: For strict liability, see section 6.1 of the Criminal Code.

303GG Authoritiesunder permits
(1) Thissection appliesto apermit issued under this Part.

(2) Except as provided in this section, a permit does not authorise the
taking of any action by a person for or on behalf of the holder of
the permit.

(3) Subject to subsection (4), the holder of a permit may give a person
written authority to take for or on behalf of the holder any action
authorised by the permit. The authority may be given generally or
as otherwise provided by the instrument of authority.

(4) The holder of a permit must not give an authority unless:
() the permit contains a condition permitting the holder to do
so; and
(b) the authority is given in accordance with any requirements
set out in the condition.

(5) A permitis, for the purposes of this Act, taken to authorise the
taking of a particular action by a person if the taking of that action
by the person is authorised by an authority given by the holder of
the permit.

(6) Thegiving of an authority does not prevent the taking of any action
by the holder of the permit.

(7) A person who gives an authority must give to the Minister written
notice of it within 14 days after giving the authority.

303GH Transfer of permits
(1) Thissection appliesto apermit issued under this Part.
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(2) On the application, in accordance with the regulations, of the
holder of a permit, the Minister may, in accordance with the
regulations, transfer the permit to another person.

(3) Indeciding whether to transfer the permit to another person, the
Minister must consider whether the transferee is a suitable person
to hold the permit, having regard to the matters set out in the
regulations.

303GI Suspension or cancellation of permits
(1) Thissection appliesto apermit issued under this Part.

(2) The Minister may, in accordance with the regulations:
(a) suspend a permit for a specified period; or
(b) cancel apermit.

303GJ Review of decisions

(1) Subject to subsection (2), an application may be made to the
Administrative Appeals Tribunal for review of adecision:

(a) toissue or refuse a permit; or

(b) to specify, vary or revoke a condition of a permit; or

(c) toimpose afurther condition of a permit; or

(d) totransfer or refuseto transfer a permit; or

(e) to suspend or cancel a permit; or

(f) toissue or refuse acertificate under subsection 303CC(5); or

(g) of the Secretary under a determination in force under
section 303EU; or

(h) to make or refuse a declaration under section 303FN, 303FO
or 303FP; or

(i) tovary or revoke a declaration under section 303FN, 303FO
or 303FP.

(2) Subsection (1) does not apply to a decision made personaly by the
Minister (but the subsection does apply to a decision made by a
delegate of the Minister).

(3) Inthissection:

permit means a permit under this Part.
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303GK Permit to be produced

(D

)

©)

(4)

Export permit

For the purposes of this Part, if the holder of a permit to export a
specimen exports that specimen, he or she is not to be taken to
have exported that specimen in accordance with that permit unless,
before exporting the specimen, he or she:

(@) produced the permit, or caused the permit to be produced, to
an authorised officer doing duty in relation to the export of
the specimen; or

(b) received written notice from the Secretary authorising the
export of the specimen without the production of the permit.

The Secretary must not give the notice referred toin
paragraph (1)(b) unless he or she:
(a) issatisfied that the production of the permit isimpracticable;
and
(b) endorses acopy of the permit to show that the noticeis being
given; and
(c) makesthat copy available to an authorised officer doing duty
in relation to the export of the specimen.

Import permit

For the purposes of this Part, if the holder of a permit to import a
specimen imports that specimen, he or sheis not to be taken to
have imported that specimen in accordance with that permit unless,
before or within a reasonable time after importing the specimen, he
or she produced the permit, or caused the permit to be produced, to
an authorised officer doing duty in relation to the import of the
specimen.

Authorities under section 303GG

If aperson is given an authority under section 303GG by the holder
of a permit, this section applies to the person in a corresponding
way to the way in which it applies to the holder of the permit.
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303GL Pre-CITEScertificateto be produced

Export certificate

(1) If aperson exports a specimen and wishesto rely on a certificate
issued under subsection 303CC(5), he or sheis not entitled to rely
on that certificate unless, before exporting the specimen, he or she:

(a) produced the certificate, or caused the certificate to be
produced, to an authorised officer doing duty in relation to
the export of the specimen; or

(b) received written notice from the Secretary authorising the
export of the specimen without the production of the
certificate.

(2) The Secretary must not give the notice referred to in
paragraph (1)(b) unless he or she:

(a) issatisfied that the production of the certificateis
impracticable; and

(b) endorses acopy of the certificate to show that the notice is
being given; and

(c) makesthat copy available to an authorised officer doing duty
in relation to the export of the specimen.

Import certificate

(3) If aperson imports a specimen and wishesto rely on a certificate
referred to in paragraph 303CD(6)(b), he or sheis not entitled to
rely on the certificate unless, before or within areasonable time
after importing the specimen, he or she produced the certificate, or
caused the certificate to be produced, to an authorised officer doing
duty in relation to the import of the specimen.

303GM Fees
(1) Thissection appliesto apermit under this Part.

(2) Such fees (if any) as are prescribed are payable in respect of the
following:

(a) theissue or the transfer of a permit;
(b) the variation or revocation of a condition of a permit;
(c) theimposition of afurther condition of a permit.
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303GN Possession of illegally imported specimens

(D

)

©)

Object

The abject of this section is:

(@) to comply with Australia s obligations under:

(i) the Biodiversity Convention; and
(it) CITES; and

(b) to otherwise further the objects of this Part;
by prohibiting the possession of illegally imported specimens and
the progeny of such specimens.
Note: See Article 8 of the Biodiversity Convention.

Possession of CITES specimens and unlisted regulated live
specimens

A person is guilty of an offenceif:
(a) the person hasin the person’s possession, in the Australian
jurisdiction, a specimen; and
(b) the specimenis:
(i) aCITES specimen; or
(ii) aregulated live specimen that is not included in the list
referred to in section 303EB,;
and the person is reckless asto that fact; and
(c) the specimen does not belong to a native species.

Penalty: Imprisonment for 5 years or 1,000 penalty units, or both.

Subsection (2) does not apply if:
(@) the specimen was lawfully imported; or
(b) the specimen was not imported, but all of the specimens of
which it is the progeny were lawfully imported.
Note 1: For lawfully imported, see section 303GY.

Note 2: The defendant bears an evidential burden in relation to the mattersin
subsection (3) (see subsection 13.3(3) of the Criminal Code).

(4) Subsection (2) does not apply if the specimen was neither

imported, nor the progeny of any other specimen that was
imported.

Note: The defendant bears an evidential burden in relation to the mattersin
subsection (4) (see subsection 13.3(3) of the Criminal Code).
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(5) Subsection (2) does not apply if the defendant has a reasonable
excuse.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3) of the Criminal Code).

Possession of listed regulated live specimens

(6) A personisguilty of an offenceif:
(a) the person hasin the person’s possession, in the Australian
jurisdiction, a specimen; and
(b) the specimen isaregulated live specimen that isincluded in
Part 2 of the list referred to in section 303EB, and the person
isreckless asto that fact; and

(c) the specimen does not belong to a native species; and
(d) either:
(i) the specimen was unlawfully imported; or

(ii) the specimen was not imported, but any of the
specimens of which it is the progeny was unlawfully
imported.

Penalty: Imprisonment for 5 years or 1,000 penalty units, or both.
(7) Subsection (6) does not apply if the defendant has a reasonable

excuse.

Note: The defendant bears an evidential burden in relation to the matter in

subsection (7) (see subsection 13.3(3) of the Criminal Code).

Unlawfully imported

(8) For the purposes of this section, a specimen is unlawfully imported
if, and only if, it was imported, but was not lawfully imported
(section 303GY).

303GO Regulationsrelating to welfare

(1) Thissection appliesto regulations made for the purposes of
paragraph 303CG(3)(c), 303DG(4)(b), 303EN(3)(e), 303FN(3)(c)
or 303FO(3)(f).

(2) The conditions specified in those regulationsin relation to alive
anima may:
(a) deal with the welfare of the animal:
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(i) when the animal istaken; or
(ii) when the animal is being held after it has been taken; or
(iif) when the animal is being prepared or shipped; or
(iv) when the animal is under the control of the proposed
recipient; and
(b) may deal with eliminating or minimising the risk of:
(i) injury to the animal; or
(ii) adverse effects on the health of the animal; or
(iii) cruel treatment of the animal.

(3) The conditions specified in those regulationsin relation to alive
plant may:
(@) dea with the welfare of the plant:
(i) when the plant is taken; or
(ii) when the plant is being held after it has been taken; or
(iif) when the plant is being prepared or shipped; or
(iv) when the plant is under the control of the proposed
recipient; and
(b) may deal with eliminating or minimising the risk of:
(i) injury to the plant; or
(ii) adverse effects on the health of the plant.

(4) Subsections (2) and (3) do not limit paragraph 303CG(3)(c),
303DG(4)(b), 303EN(3)(e), 303FN(3)(c) or 303FO(3)(f).

303GP Cruelty—export or import of animals

(1) A personisguilty of an offenceif:
(a) the person exports or imports alive animal in a manner that
subjects the animal to cruel treatment; and

(b) the person knows that, or is reckless as to whether, the export
or import subjects the animal to cruel treatment; and

(c) theanimal isaCITES specimen; and

(d) the person contravenes section 303CC or 303CD in relation
to the export or import of the animal.

Penalty: Imprisonment for 2 years.

(2) A personisguilty of an offenceif:
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(a) the person exports alive animal in a manner that subjects the
animal to cruel treatment; and

(b) the person knows that, or is reckless as to whether, the export
subjects the animal to cruel treatment; and

(c) theanimal is aregulated native specimen; and

(d) the person contravenes section 303DD in relation to the
export of the animal.

Penalty: Imprisonment for 2 years.

(3) A personisguilty of an offenceif:

(a) the person imports alive animal in a manner that subjects the
animal to cruel treatment; and

(b) the person knows that, or is reckless as to whether, the import
subjects the animal to cruel treatment; and

(c) theanimal isaregulated live specimen; and

(d) the person contravenes section 303EK in relation to the
import of the animal.

Penalty: Imprisonment for 2 years.

(4) Thissection does not limit section 303GE.

303GQ Importsof specimens contrary to the laws of aforeign
country

(1) A person must not intentionally import a specimen if the person
knows that:
(a) the specimen was exported from aforeign country; and

(b) at the time the specimen was exported, the export of the
specimen was prohibited by alaw of the foreign country that
corresponds to this Part.

Penalty: Imprisonment for 5 years.

(2) A prosecution must not be instituted for an offence against this
section unless arelevant CITES authority of the foreign country
has requested:

() theinvestigation of the offence; or
(b) assistancein relation to aclass of offencesin which the
offenceisincluded.
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303GR Evidence

(1) Inany proceedings for an offence against this Part:

(@

(b)

(©

any record kept in accordance with the regulations or another
law of the Commonwealth or alaw of a State or Territory is
admissible as prima facie evidence of the facts stated in the
record; and

acopy of an entry in such arecord, being a copy certified by
the person by whom the record is kept to be a true copy of
the entry, is admissible as primafacie evidence of the facts
stated in the entry; and

adocument purporting to be arecord kept in accordance with
the regulations or another law of the Commonwealth, or a
law of a State or Territory, or purporting to be such a
certified copy asis referred to in paragraph (b), is taken,
unless the contrary is established, to be such arecord or
certified copy, as the case may be.

(2) If, inany proceedings for an offence against this Part, arecord
referred to in paragraph (1)(a) istendered as primafacie evidence
of afact stated in the record, the person alleged to have committed
the offence may require the person who kept that record to be
called as awitness for the prosecution in the proceedings.

303GS Evidence of examiner

(1) The Minister may, by writing, appoint appropriately qualified
persons to be examiners for the purposes of this Part.

(2) Subject to subsection (4), a certificate signed by an examiner
appointed under subsection (1) setting out, in relation to a
substance, matter, specimen or thing, one or more of the following:

(a) that he or sheis appointed as the examiner under

subsection (1);

(b) when and from whom the substance, matter, specimen or

thing was received;

(c) what labels or other means of identification accompanied the

substance, matter, specimen or thing when it was received;

(d) what container held the substance, matter, specimen or thing

when it was received;

(e) adescription, including the weight, of the substance, matter,

specimen or thing when it was received;
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(f) the name of any method used to analyse the substance,
matter, specimen or thing or any portion of it;

(9) theresults of any such analysis,
(h) how the substance, matter, specimen or thing was dealt with
after handling by the examiner, including details of:
(i) the quantity of the substance, matter, specimen or thing
retained after analysis; and
(if) names of any persons to whom any of the substance,
matter, specimen or thing was given after analysis; and
(iif) measures taken to secure any retained quantity of the
substance, matter, specimen or thing after analysis;

isadmissible in any proceeding for an offence against this Part as
primafacie evidence of the mattersin the certificate and the
correctness of the results of the analysis.

(3) For the purposes of this section, a document purporting to be a
certificate referred to in subsection (2) istaken to be such a
certificate unless the contrary is established.

(4) A certificate isnot to be admitted in evidence in accordance with
subsection (2) in proceedings for an offence against this Part
unless:

(a) the person charged with the offence; or
(b) asolicitor who has appeared for the person in those
proceedings;
has, at least 14 days before the certificate is sought to be admitted,
been given acopy of the certificate together with reasonable notice
of the intention to produce the certificate as evidence in the
proceedings.

(5) Subject to subsection (6), if, under subsection (2), acertificateis
admitted in evidence in proceedings for an offence against this
Part, the person charged with the offence may require the person
giving the certificate to be called as a witness for the prosecution
and cross-examined asif he or she had given evidence of the
matters stated in the certificate.

(6) Subsection (5) does not entitle the person charged to require the
person giving a certificate to be called as awitness for the
prosecution unless:

(a) the prosecutor has been given at least 4 days notice of the
person’ s intention to require the examiner to be so called; or
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(b) the court, by order, allows the person charged to require the
person giving the certificate to be so called.

(7) Any evidence given in support, or in rebuttal, of a matter stated in
a certificate given under subsection (2) must be considered on its
merits and the credibility and probative value of such evidence
must be neither increased nor diminished by reason of this section.

303GT Protection of withess

(1) A witnessfor the prosecution in any proceedings for an offence
against this Part is not to be compelled to disclose:

(a) thefact that the withess received any information; or
(b) the nature of any information received by the witness; or

(c) the name of the person who gave the witness any
information.

(2) Anauthorised officer who isawitnessin any proceedings for an
offence against this Part is not to be compelled to produce any
report:

(a) that was made or received by the authorised officer in
confidence in his or her capacity as an authorised officer; or

(b) that containsinformation received by the authorised officer
in confidence.

(3) Subsections (1) and (2) areto be disregarded in determining the
compellability of witnesses in proceedings for an offence against a
provision of this Act other than this Part.

303GU Formsand declarations—personsarriving in Australia or an
external Territory

The regulations may provide for forms to be completed, or
declarations to be made, in relation to specimens by persons
arriving in Australia or an external Territory.

303GV Saving of other laws

(1) ThisPartisin addition to the following laws:
(a) the Customs Act 1901;
(b) the Quarantine Act 1908;
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(c) any other law of the Commonwealth or of an external
Territory, whether passed or made before or after the
commencement of this Part.

(2) The holder of a permit under this Part authorising the export or
import of a specimen is not, by reason only of being the holder of
the permit, exempt from compliance with any law referred to in
paragraph (1)(a), (b) or (c) that appliesin relation to that specimen.

(3) Without limiting subsection (1), this Part, and regulations made for
the purposes of this Part, do not authorise or permit the doing of
any act in contravention of the Quarantine Act 1908 or of alaw of
an external Territory relating to quarantine.

303GW Part not to apply to certain specimens

Transhipment

(1) For the purposes of this Part, if a specimen is brought into
Australiafrom a country:

(@) for the purpose of transhipment to another country; or
(b) aspart of an aircraft’s stores or ship’s stores;

that specimen:
(c) istaken not to have been imported into Australia; and

(d) when it leaves Australia, is taken not to be exported from
Australia.

(2) For the purposes of this Part, if a specimen is brought into an
external Territory:

(a) for the purpose of transhipment to another country; or
(b) aspart of an aircraft’s stores or ship’s stores;
that specimen:
(c) istaken not to have been imported into that Territory; and

(d) when it leavesthat Territory, istaken not to be exported from
that Territory.

(3) For the purposes of subsection (1), a specimen is to be taken to be
brought into Australia for the purpose of transhipment to another
country if, and only if:

(a) the specimen is brought into Australiain the course of being
transported to an identified person in the other country; and
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(b) any delay initsleaving Australiawill be due solely to the
arrangements for its transport; and

(c) it will be under the control of the Customs all the time that it
isin Australia.

(4) For the purposes of subsection (2), a specimen is taken to be
brought into an external Territory for the purpose of transhipment
to another country if, and only if:

(a) the specimen isbrought into that Territory in the course of
being transported to an identified person in the other country;
and

(b) any delay initsleaving that Territory will be due solely to the
arrangements for its transport; and

(c) it will be under the control of an authorised officer al the
timethat it isin that Territory.

Emergency

(5) For the purposes of this Part, if:

(@) the Minister, the Director of Animal and Plant Quarantine, a
prescribed person or a prescribed organisation is satisfied
that, in order to meet an emergency involving danger to the
life or health of a human or an animal, it is necessary or
desirable that a specimen that could be used in treating that
person or animal should be sent out of, or brought into,
Australia or an external Territory; and

(b) that specimen is sent out of, or brought into, Australia or that
Territory, as the case requires, to meet that emergency;

that specimen is taken not to have been exported or imported, as
the case may be.

Quarantine

(6) Subject to subsections (1), (2) and (5), if, in accordance with the
Quarantine Act 1908 or alaw of an external Territory relating to
quarantine, a person exercising powers under that Act or law
imports a specimen that is subject to quarantine, then, for the
purposes of this Part, that specimen is taken to have been imported
by:

(a) if aperson holds apermit to import that specimen—the
holder of that permit; or
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(b) in any other case—a person whose identity is not known;

but this subsection does not affect the commission of any offence
committed before the importation of that specimen.

Definitions
(7) Inthissection:

aircraft’s stores and ship’s stores have the same meanings
respectively asthey havein Part VII of the Customs Act 1901.

303GX Part not to apply to certain specimens used by traditional
inhabitants

(1) Inthissection:

area in thevicinity of the Protected Zone means an area in respect
of which anoticeisin force under subsection (2).

Australian place means aplace in Australiathat isin the Protected
Zone or in an areain the vicinity of the Protected Zone.

Papua New Guinea place means a place in Papua New Guinea
that isin the Protected Zone or in an areain the vicinity of the
Protected Zone.

prescribed specimen means a specimen of akind specifiedin a
notice in force under subsection (3).

Protected Zone means the zone established under Article 10 of the
Torres Strait Treaty, being the area bounded by the line described
in Annex 9 to that treaty.

Torres Strait Treaty means the Treaty between Australia and the
Independent State of Papua New Guinea that was signed at Sydney
on 18 December 1978.

traditional activities has the same meaning as in the Torres Strait
Treaty.

traditional inhabitants has the same meaning asin the Torres
Strait Fisheries Act 1984.
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(2

©)

(4)

©)

The Minister may, by notice published in the Gazette, declare an
area adjacent to the Protected Zone to be an areain the vicinity of
the Protected Zone for the purposes of this section.

The Minister may, by notice published in the Gazette, declare that
a specimen of akind specified in the notice is a prescribed
specimen for the purposes of this section.

For the purposes of this Part, if a prescribed specimen that is
owned by, or is under the control of, atraditional inhabitant and
that has been used, is being used or isintended to be used by him
or her in connection with the performance of traditional activities
in the Protected Zone or in an areain the vicinity of the Protected
Zone, is.

(@) brought to an Australian place from a Papua New Guinea
place; or

(b) taken from an Australian place to a Papua New Guinea place;

then, subject to subsection (5), that specimen:

(c) inthe case where the specimen is brought into Australia as
mentioned in paragraph (a)—is taken not to have been
imported into Australia; and

(d) in the case where the specimen is taken from Australia as
mentioned in paragraph (b)—is taken not to have been
exported from Australia.

If:

(a) aprescribed specimen that has been brought into Australiais,
under subsection (4), taken not to have been imported into
Australia; and

(b) that prescribed specimen is brought to aplace in Australia
that is not in the Protected Zone or in an areain the vicinity
of the Protected Zone;

the prescribed specimen is taken to have been imported into
Australia upon being brought to the place referred to in

paragraph (b).
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303GY When a specimen islawfully imported

For the purposes of this Part, a specimen is lawfully imported if,
and only if, it wasimported and:

(a) in acase where the specimen was imported after the
commencement of this Part—it was not imported in
contravention of this Part; or

(b) in acase where the specimen was imported when the Wildlife
Protection (Regulation of Exports and Imports) Act 1982 was
in force—it was not imported in contravention of that Act; or

(c) inacase where the specimen was imported before the
commencement of the Wildlife Protection (Regulation of
Exports and Imports) Act 1982—it was not imported in
contravention of:

(i) the Customs (Endangered Species) Regulations; or
(ii) the Customs (Prohibited Imports) Regulations.
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Part 14—Conservation agreements

304 Object of thisPart

(1) The object of this Part isto provide for:

(a) conservation agreements between the Commonwealth and
persons related to the protection and conservation of the
following:

(i) biodiversity;
(ii) theworld heritage values of declared World Heritage
properties,
(iii) the National Heritage values of National Heritage
places;
(iv) the Commonwealth Heritage values of Commonwealth
Heritage places;
(v) theecological character of adeclared Ramsar wetland;
(vi) the environment, in respect of the impact of a nuclear
action;
(vii) the environment in a Commonwealth marine area;
(viii) the environment on Commonwealth land; and
(b) the effect of conservation agreements; and
(c) the publication of conservation agreements.

(2) Conservation agreements are agreements whaose primary object is
to enhance the conservation of matters referred to in
paragraph (1)(a). They may relate to private or public land, or to
marine areas.

Note: Conservation agreements cannot cover al or part of a Commonwealth
reserve (see subsection 305(4)).

305 Minister may enter into conservation agreements

(1) The Minister may, on behalf of the Commonwealth, enter into an
agreement (a conservation agreement) with a person for the
protection and conservation of all or any of the following:

(@) biodiversity in the Australian jurisdiction;
(b) the world heritage values of a declared World Heritage
property in the Australian jurisdiction;
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(c) the National Heritage values of a National Heritage place;

(d) the Commonwealth Heritage values of a Commonwealth
Heritage place (whether inside or outside the Australian
jurisdiction);

(e) the ecological character of a declared Ramsar wetland in the
Australian jurisdiction;

(f) the environment, in respect of the impact of a nuclear action
in the Australian jurisdiction;

(g) the environment in a Commonwealth marine areain the
Australian jurisdiction;

(h) the environment on Commonwealth land in the Australian
jurisdiction.

Note: Conservation agreements cannot cover all or part of a Commonwealth
reserve (see subsection 305(4)).

(1A) The protection and conservation of the mattersin subsection (1)
include all or any of the following:
(a) the protection, conservation and management of any listed
species or ecological communities, or their habitats;
(b) the management of thingsin away necessary for the
protection and conservation of:
(i) theworld heritage values of adeclared World Heritage
property; or
(ii) the National Heritage values of a National Heritage
place; or
(iif) the Commonwealth Heritage values of a
Commonwealth Heritage place; or
(iv) theecological character of a declared Ramsar wetland;
or
(v) the environment, in respect of the impact of a nuclear
action; or
(vi) the environment in a Commonwealth marine ares; or
(vii) the environment on Commonwealth land;
(c) the abatement of processes, and the mitigation or avoidance
of actions, that might adversely affect:
(i) biodiversity; or
(if) theworld heritage values of a declared World Heritage
property; or
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(iii) the National Heritage values of a National Heritage
place; or
(iv) the Commonwealth Heritage values of a
Commonwealth Heritage place; or
(v) theecological character of adeclared Ramsar wetland;
or

(vi) the environment, in respect of the impact of a nuclear
action; or
(vii) the environment in a Commonwealth marine area; or
(viii) the environment on Commonwealth land.

Note: When the Minister is considering entering into a conservation
agreement, the Minister must take into account any responsibilities of
other Commonwealth Ministers that may be affected by the
agreement.

(2) However, the Minister must not enter into a conservation
agreement unless satisfied that:
(a) inthe case of aproposed agreement wholly or partly for the
protection and conservation of biodiversity—the agreement:
(i) will result in anet benefit to the conservation of
biodiversity; and
(ii) isnot inconsistent with arecovery plan, threat
abatement plan or wildlife conservation plan; and
(b) inthe case of a proposed agreement wholly or partly for the
protection and conservation of heritage values—the
agreement:

(i) will result in anet benefit to the conservation of those
heritage values; and
(if) isnot inconsistent with at least one of the Australian
World Heritage management principles, the National
Heritage management principles and the
Commonwealth Heritage management principles; and
(c) inthe case of a proposed agreement wholly or partly for the
protection and conservation of the ecological character of a
declared Ramsar wetland—the agreement:
(i) will result in a net benefit to the conservation of that
ecological character; and
(ii) isnot inconsistent with the Australian Ramsar
management principles; and
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©)

(3A)

(4)

©®)

(d) inthe case of a proposed agreement wholly or partly for the
protection and conservation of the environment, in respect of
the impact nuclear actions—the agreement does not relate to
the construction or operation of any of the following nuclear
installations:

(i) anuclear fuel fabrication plant;
(ii) anuclear power plant;
(iii) an enrichment plant;
(iv) areprocessing facility; and

(e) inthe case of aproposed agreement wholly or partly for the
protection and conservation of the environment in a
Commonwealth marine area—the agreement will resultin a
net benefit to the conservation of the environment in that
area; and

(f) inthe case of aproposed agreement wholly or partly for the
protection and conservation of the environment on
Commonwealth land—the agreement will result in a net
benefit to the conservation of the environment on that land.

For the purposes of subsection (2), in deciding whether a proposed
agreement will result in a net benefit to the conservation as
mentioned in paragraph (2)(a), (b), (c), (e) or (f), the Minister must
have regard to the matters (if any) prescribed by the regulations.

If:

(a) the Minister is considering whether to enter into a proposed
conservation agreement that is wholly or partly for the
protection and conservation of biodiversity; and

(b) the agreement would or could affect a particular listed
threatened species or listed threatened ecological community;

the Minister must, in deciding whether to enter into the agreement,
have regard to any approved conservation advice for the species or
community.

A conservation agreement must not cover al or part of a
Commonwealth reserve.

Under subsection (1), the Minister may enter into a conservation
agreement covering land with one of the following persons who
has a usage right relating to the land:

(a) anindigenous person;
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(b) abody corporate wholly owned by indigenous persons,

(c) abody corporate established by or under an Act for the
purposes of holding for the benefit of indigenous persons
land vested in it by or under that Act;

(d) thetrustee of atrust that holds land for the benefit of
indigenous persons.

This does not limit subsection (1).

(6) The Minister must take account of the following when entering
into a conservation agreement that is wholly or partly for the
protection and conservation of biodiversity as described in
subsection (5):

(a) paragraph (j) of Article 8 of the Biodiversity Convention;
(b) paragraph (c) of Article 10 of the Biodiversity Convention;
(c) paragraph 4 of Article 18 of the Biodiversity Convention;

(d) objective 1.8.2 of the National Strategy for the Conservation
of Australia’ s Biological Diversity, published by the
Commonwealth in 1996.

306 Content of conservation agreements

(1) Without limiting section 305, a conservation agreement may
provide, for example, for al or any of the following:

(a) activitiesthat promote the protection and conservation of all
or any of the following:

(i) biodiversity;
(ii) theworld heritage values of a declared World Heritage
property;
(iii) the National Heritage values of a National Heritage
place;
(iv) the Commonwealth Heritage values of a
Commonwealth Heritage place;
(v) theecological character of a declared Ramsar wetland;
(vi) the environment, in respect of the impact of a nuclear
action;
(vii) the environment in a Commonwealth marine areg;
(viii) the environment on Commonwealth land;

(b) contralling or prohibiting, in any place covered by the
agreement, actions or processes that might adversely affect:
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(i) the species, ecologica communities, habitats or
potential habitats covered by the agreement; or
(ii) theworld heritage values of a declared World Heritage
property; or
(iii) the National Heritage values of a National Heritage
place; or
(iv) the Commonwealth Heritage values of a
Commonwealth Heritage place; or
(v) theecological character of a declared Ramsar wetland;
or
(vi) the environment, in respect of the impact of a nuclear
action; or
(vii) the environment in a Commonwealth marine ares; or
(viii) the environment on Commonwealth land;

(c) requiring a person bound by the agreement not to obstruct
access by a person authorised under the agreement to places
covered by the agreement for the purpose of monitoring
compliance with the agreement;

(d) requiring a person bound by the agreement to give such an
authorised person information requested by the authorised
person that isin the first-mentioned person’s control and is
relevant to compliance with the agreement;

(e) requiring the Commonwealth to provide financial, technical
or other assistance to a person bound by the agreement;

(g) the commencement and duration of the agreement.

(2) Without limiting section 305 or subsection (1) of this section, a
conservation agreement entered into with the owner of a place may
provide, for example, for al or any of the following:

(a) requiring the owner to carry out specified activities, or to do
specified things, that promote the conservation of all or any
of the following:

(i) biodiversity;

(ii) theworld heritage values of a declared World Heritage
property,

(iii) the National Heritage values of a National Heritage
place;

(iv) the Commonwealth Heritage values of a
Commonwealth Heritage place;

(v) theecological character of adeclared Ramsar wetland;
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(vi) the environment, in respect of the impact of a nuclear
action;
(vii) the environment in a Commonwealth marine area;
(viii) the environment on Commonwealth land,;

(b) restricting the use of the place, or requiring the owner to
refrain from, control or refuse to permit, actions or processes
that may adversely affect:

(i) the species, ecological communities, habitats or
potential habitats covered by the agreement; or
(ii) theworld heritage values of a declared World Heritage
property; or
(iii) the National Heritage values of a National Heritage
place; or
(iv) the Commonwealth Heritage values of a
Commonwealth Heritage place; or
(v) theecological character of adeclared Ramsar wetland;
or
(vi) the environment, in respect of the impact of a nuclear
action; or
(vii) the environment in a Commonwealth marine area; or
(viii) the environment on Commonwealth land,;

(c) requiring the owner to permit access to the place by specified
persons;

(d) requiring the owner to contribute towards costsincurred in
implementing the agreement;

(e) specifying the manner in which any money paid to the owner
under the agreement is to be applied by the owner;

(f) requiring the owner to repay to the Commonwealth any
money paid to the owner under the agreement if the owner
commits a specified breach of the agreement or in other
specified circumstances,

(g) providing for any other matter relating to the conservation or
enhancement of the place, including the preparation and
implementation of a plan of management for the place.
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306A Conservation agreement may include declaration that actions

(D)

)

do not need approval under Part 9

A conservation agreement may include a declaration to the effect
that actionsin a specified class do not need approval under Part 9
for the purposes of a specified provision of Part 3. The declaration
may specify conditions relating to the taking of actionsin the class.

The Minister must not enter into a conservation agreement that
contains a declaration under subsection (1) unless the Minister is
satisfied that the actions to which the declaration relates are not
likely to have asignificant impact on the matter protected by the
provision of Part 3 proposed to be specified in the declaration.

307 Conservation agreementsto belegally binding

A conservation agreement is legally binding on:

(@ the Commonwealth; and

(b) the person or persons with whom the Minister entered into
the agreement on behalf of the Commonwealth; and

(c) anyone else who is a successor to the whole or any part of
any interest that a person mentioned in paragraph (b) had,
when the agreement was entered into, in any place covered
by the agreement.

307A Conservation agreements may deal with remediation or

)

)

mitigation measures

When this section applies

This section appliesif the Minister considers that an action taken
by a person after the commencement of this section contravened,
or may have contravened, a provision of Part 3.

Conservation agreements may provide for measuresto repair or
mitigate damage

The Minister may enter into a conservation agreement with the
person that provides for the protection and conservation of a matter
referred to in section 305 by providing for the taking of measures
to repair or mitigate damage to the matter protected by the
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©)

(4)

®)

(6)

provision of Part 3 (whether or not the damage may or will be, or
has been, caused by the action).

The conservation agreement may state that specified provisions of
the agreement, being provisions for the taking of measures as
mentioned in subsection (2), are provisions that may be enforced in
the Federal Court under this section. A provision of the agreement
to which such a statement appliesis aremediation provision.

If the conservation agreement contains a statement as mentioned in
subsection (3), that statement must specify the provision of Part 3
referred to in subsection (1).

Federal Court may order compliance with remediation provision

If the Minister considers that the person has contravened a
remediation provision, the Minister may apply to the Federal Court
for an order under subsection (6).

If the Federal Court is satisfied that the person has contravened a
remediation provision, the Court may make one or more of the
following orders:
(a) an order directing the person to comply with the remediation
provision;
(b) any other order that the Court considers appropriate.

Civil penalty for contravention of remediation provision

(7) The person must not contravene a remediation provision.

(8) Subsection (7) isacivil penalty provision. Under section 481, the

Federal Court may order the person to pay a pecuniary penalty not
more than the pecuniary penalty the Court could order the person
to pay under that section for a contravention of the provision of
Part 3 referred to in subsection (1).

This section does not limit sections 305, 306 and 307

(9) This section does not limit anything in sections 305, 306 and 307.

308 Variation and termination of conservation agreements

(1) A conservation agreement may be varied by a variation agreement

entered into by the Minister, on behalf of the Commonwealth, and
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the person or persons bound by the conservation agreement under
paragraph 307(b) or (c).

(2) Sections 305 and 306 apply in relation to variation agreementsin
the same way as they apply in relation to conservation agreements.

(3) A conservation agreement may be terminated:

(@) by agreement between the Minister, on behalf of the
Commonwealth, and the person or persons bound by the
conservation agreement under paragraph 307(b) or (c); or

(b) in such other manner, or in such circumstances (if any), as
the agreement specifies.

(4) If the Minister is satisfied that a conservation agreement is not
capable of achieving its purpose, the Minister may, by order
published in the Gazette, terminate the agreement or vary it in any
way the Minister thinks necessary to ensure it becomes capabl e of
achieving its purpose.

(5) The Minister may make an order under subsection (4) in relation to
a conservation agreement without the agreement of the person or
persons bound by the conservation agreement under paragraph
307(b) or (c).

(6) The Minister must cause a copy of an order to be laid before each
House of the Parliament within the prescribed period after the
publication of the order.

(7) If aconservation agreement is varied by an order, the person or
persons bound by the conservation agreement under paragraph
307(b) or (c) may, by written notice given to the Minister,
terminate the agreement.

(8) If aconservation agreement isterminated or varied by an order, the
person or persons bound by the conservation agreement under
paragraph 307(b) or (c) are not entitled to any compensation in
respect of the termination or variation.

Note: See Parts 17 and 18 for remedies for breach of conservation
agreements.
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309 Publication of conservation agreements

(1) Assoon as practicable after a conservation agreement has been
entered into or varied, other than by an order under subsection
308(4), the Minister must:

(a) take reasonable steps to ensure that copies of the agreement
or variation are available for purchase, for areasonable price,
at a prescribed place in each State and self-governing
Territory; and

(b) cause anotice of the agreement or variation to be published:

(i) inthe Gazette; and
(if) inany other way required by the regulations.

(2) The notice must:
(a) state that the agreement or variation has been entered into or
made; and
(b) specify the places where copies of the agreement or variation
may be purchased.

(3) Subsection (1) does not apply in relation to a conservation
agreement, or avariation of such an agreement, or any part of such
an agreement or variation, if the Minister is satisfied that disclosure
of the agreement or variation, or the part of the agreement or
variation, as the case may be, would result in harm being done to:

(&) components of biodiversity; or

(b) theworld heritage values of a declared World Heritage
property; or

(c) the National Heritage values of a National Heritage place; or

(d) the Commonwealth Heritage values of a Commonwealth
Heritage place.

(4) Subsection (1) does not apply in relation to a conservation
agreement, or a variation of such an agreement, or any part of such
an agreement or variation, if the Minister is satisfied that disclosure
of the agreement or variation, or the part of the agreement or
variation, as the case may be, would disclose matters that the
Minister is satisfied are commercial-in-confidence.

(5) The Minister must not be satisfied that matter is
commercial-in-confidence unless a person demonstrates to the
Minister that:
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(a) release of information under subsection (1) about the matter
would cause competitive detriment to the person; and

(b) theinformation isnot in the public domain; and

(c) theinformation is not required to be disclosed under another
law of the Commonwealth, a State or a Territory; and

(d) theinformation is not readily discoverable.

310 List of conservation agreements

The Minister must:
(8 maintain an up-to-date list of conservation agreements that
arein force; and
(b) take reasonable stepsto ensure that copies of thelist are
available for purchase, for areasonable price, at a prescribed
place in each State and self-governing Territory.

311 Commonwealth, Stateand Territory laws

(1) A provision of aconservation agreement has no effect to the extent
(if any) to which it isinconsistent with alaw of the
Commonwealth, or of a State or Territory.

(2) For the purposes of subsection (1), aprovision of aconservation
agreement is not taken to be inconsistent with alaw of the
Commonwealth, or of a State or Territory, if both the provision and
the law are capable of being complied with.

312 Minister must not give preference

The Minister must not, in exercising powers on behalf of the
Commonwealth under this Part, give preference to one State or any
part thereof within the meaning of section 99 of the Constitution.
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Part 15—Protected areas

Divison 1—Managing World Heritage properties

Subdivision A—Simplified outline of this Division

313 Simplified outline of this Division

The following is asimplified outline of this Division:

The Commonwealth may submit a property for inclusion in the
World Heritage List only after seeking the agreement of relevant
States, self-governing Territories and land-holders.

The Minister must make plans for managing properties on the
World Heritage List that are entirely in Commonwealth areas. The
Commonwealth and Commonwealth agencies must not contravene
such plans.

The Commonwealth must try to prepare and implement
management plans for other properties on the World Heritage List,
in co-operation with the relevant States and self-governing
Territories.

The Commonwealth and Commonwealth agencies have duties
relating to World Heritage propertiesin States and Territories.

The Commonwealth can provide assistance for the protection or
conservation of declared World Heritage properties.

Note: Section 12 prohibits an action that has a significant impact on the
world heritage values of a declared World Heritage property, unless
the person taking the action has the approval of the Minister
administering that section or certain other requirements are met.

Subdivision B—Seeking agreement on World Heritage listing

314 Special provisionsrelating to World Heritage nominations

(1) The Commonwesalth may submit to the World Heritage Committee

for inclusion in the World Heritage List a property containing an
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area owned or occupied by another person only if the Minister is
satisfied that the Commonwealth has used its best endeavours to
reach agreement with the other person on:
(a) the proposed submission of the property (so far asit relates to
the area); and
(b) management arrangements for the property (so far asthey
relate to the area).

(2) The Commonwealth may submit to the World Heritage Committee
for inclusion in the World Heritage List a property in a State or
self-governing Territory only if the Minister is satisfied that the
Commonwealth has used its best endeavours to reach agreement
with the State or Territory on:

(@) the proposed submission of the property; and
(b) management arrangements for the property.

(3) A failureto comply with this section does not affect the submission
of a property to the World Heritage Committee for inclusion in the
World Heritage List or the status of a property as a declared World
Heritage property.

Subdivision C—Notice of submission of property for listing

315 Minister must give notice of submission of property for listing
etc.

(1) The Minister must give notice in the Gazette and in the way (if
any) prescribed by the regulations of any of the following events as
soon as practicable after the event occurs:

(a) the Commonwealth submits a property to the World Heritage
Committee for inclusion in the World Heritage List;

(b) the Commonwealth extends the boundaries of a property
submitted to the World Heritage Committee for inclusion in
the World Heritage List;

(c) the Commonwealth restricts the boundaries of a property
submitted to the World Heritage Committee for inclusion in
the World Heritage List;

(d) the Commonwealth withdraws the submission of a property
for inclusion in the World Heritage List;

(e) aproperty submitted by the Commonwealth isincluded in
the World Heritage List;
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(f) al or part of aproperty is removed from the World Heritage
List.

(2) The notice must specify the areaincluded in, or excluded or
deleted from, the submission or World Heritage List as aresult of
the event.

(3) A failureto comply with this section does not affect the status of
an area as a declared World Heritage property.

Subdivision D—Plansfor listed World Heritage propertiesin
Commonwealth areas

316 Making plans

Minister must make plan

(1) The Minister must make awritten plan for managing a property
that isincluded in the World Heritage List and is entirely within
one or more Commonweslth areas. The Minister must do so as
soon as practicable after the property:

(@) isincluded in the World Heritage List; or
(b) becomes entirely within one or more Commonwealth areas.

Amending and replacing plan

(2) The Minister may make awritten plan amending, or revoking and
replacing, a plan made under subsection (1) or this subsection.

Requirements for plan

(3) A plan must not be inconsistent with:

(a) Australia’s obligations under the World Heritage
Convention; or

(b) the Australian World Heritage management principles.
Note: Section 323 explains what Australian World Heritage management
principles are.

Ensuring plans reflect current management principles

(4) If the Australian World Heritage management principles change so
that aplan (the earlier plan) isinconsistent with them, the Minister
must make another plan:
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(a) amending the earlier plan so it is not inconsistent with them,
or

(b) revoking and replacing the earlier plan.
Plan may be in same document as another plan

(5) To avoid doubt, a plan under this section for a property may bein
the same document as:

(a) aplan under this section for another property; or

(b) aplanthat this Act or another law of the Commonwealth
requires or permitsto be prepared.

Commonwealth reserves

(6) Despite subsections (1) and (2), the Minister may not make a plan
for so much of a property asisin a Commonwealth reserve.

Note: A management plan must be prepared under Division 4 for a
Commonwealth reserve, taking account of Australia’s obligations
under the World Heritage Convention.

Heard Island and McDonald |slands

(7) Despite subsections (1) and (2), the Minister may not make a plan
for so much of a property asisin the Territory of Heard Island and
McDonald Islands and covered by a plan:

(a) that isin operation under the Environment Protection and
Management Ordinance 1987 of that Territory; and

(b) that the Minister is satisfied is not inconsistent with:

(i) Australia' s obligations under the World Heritage
Convention; or

(ii) the Australian World Heritage management principles.

317 Notice of plans

The Minister must give notice of the making of aplan under
section 316, in accordance with the regulations.

318 Commonwealth compliance with plans

(1) The Commonwesalth or a Commonwesalth agency must not:
(a) contravene aplan made under section 316; or
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(b) authorise another person to do, or omit to do, anything that, if
it were done or omitted to be done by the Commonwealth or
the Commonwealth agency (as appropriate), would
contravene such a plan.

(2) If thereisno planin force under section 316 for a particular
property described in subsection (1) of that section, the
Commonwealth and each Commonwealth agency must take all
reasonable steps to ensure that its acts (if any) relating to the
property are not inconsistent with the Australian World Heritage
management principles.

319 Review of plansevery 5years

(1) The Minister must cause areview of aplan made under section 316
to be carried out at least once in each period of 5 years after the
plan is made.

(2) Thereview must consider whether the plan is consistent with the
Australian World Heritage management principlesin force at the
time.

Note: Section 323 explains what Australian World Heritage management
principles are.

Subdivision E—Managing World Heritage propertiesin States
and self-governing Territories

320 Application

This Subdivision appliesin relation to a property that:
@ is
(i) inaState; or

(if) in aself-governing Territory; or

(iif) on, over or under the seabed vested in a State by the
Coastal Waters (State Title) Act 1980 or in the Northern
Territory by the Coastal Waters (Northern Territory
Title) Act 1980; and

(b) isnot entirely within one or more Commonwealth areas.
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321 Co-operating to prepare and implement plans

(1) Thissection appliesin relation to a property that isincluded in the
World Heritage List.

(2) The Commonwealth must use its best endeavours to ensure a plan
for managing the property in away that is not inconsistent with
Australia s obligations under the World Heritage Convention or the
Australian World Heritage management principlesis prepared and
implemented in co-operation with the State or Territory.

Note: The Commonwealth and the State or Territory could make a bilateral
agreement adopting the plan and providing for itsimplementation.

322 Commonwealth responsibilities

(1) Thissection appliesin relation to a property that is adeclared
World Heritage property.

(2) The Commonwesalth and each Commonwealth agency must take all
reasonable steps to ensure it exercises its powers and performsits
functions in relation to the property in away that is not inconsistent
with:

(@) the World Heritage Convention; and

(b) the Australian World Heritage management principles; and

(c) if the property is on the World Heritage List and a plan for
managing the property has been prepared as described in
section 321—that plan.

Subdivision F—Australian World Heritage management
principles

323 Australian World Heritage management principles

(1) Theregulations must prescribe principles for the management of
natural heritage and cultural heritage. The principles prescribed are
the Australian World Heritage management principles.

(2) Before the Governor-General makes regulations prescribing
principles, the Minister must be satisfied that the principles to be
prescribed are consistent with Australia’ s obligations under the
World Heritage Convention.
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(3) Inthissection:

cultural heritage has the meaning given by the World Heritage
Convention.

natural heritage has the meaning given by the World Heritage
Convention.

Subdivision G—Assistance for protecting World Heritage
properties

324 Commonwealth assistance for protecting declared World
Heritage properties

(1) The Commonwealth may give financial or other assistance for the
protection or conservation of adeclared World Heritage property
to:

(a) aState or self-governing Territory in which the property
occurs; or

(b) any other person.

(2) Thegiving of assistance may be made subject to such conditions as
the Minister thinksfit.
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Divison 1A—M anaging National Heritage places

Subdivision A—Preliminary

324A Simplified outline of this Division

Thefollowing is a simplified outline of this Division:

The Minister may only include a place in the National Heritage
List if the Minister is satisfied that the place has one or more
National Heritage values.

The Minister must ask the Australian Heritage Council for an
assessment of the place' s National Heritage values and may invite
public comments on the proposed inclusion of the place in the
National Heritage List.

The Minister must make plans to protect and manage the National
Heritage values of National Heritage places. The Commonwealth
and Commonwealth agencies must not contravene those plans.

The Commonwealth must try to prepare and implement plans for
managing other National Heritage places, in co-operation with the
States and self-governing Territories.

The Commonwealth and Commonwealth agencies have duties
relating to National Heritage places in States and Territories.

The Commonwealth can provide assistance for the identification,
promotion, protection or conservation of National Heritage places.

Note: Section 15B prohibits an action that has a significant
impact on the National Heritage values of a National
Heritage place, unless the person taking the action has
the approval of the Minister or certain other
requirements are met.
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Subdivision B—The National Heritage List

324C The National Heritage List

(1) The Minister must keep awritten record of places and their
heritage values in accordance with this Subdivision and
Subdivisions BA, BB and BC. Therecord is called the National
Heritage List.

(2) A place may beincluded in the National Heritage List only if:
(a) the placeiswithin the Australian jurisdiction; and
(b) the Minister is satisfied that the place has one or more

National Heritage values (subject to the provisionsin
Subdivision BB about the emergency process).

(3) A placethat isincluded in the National Heritage List iscalled a
National Heritage place.

(4) The National Heritage List is not alegidlative instrument.

324D Meaning of National Heritage values

(1) A place hasaNational Heritage valueif and only if the place
meets one of the criteria (the National Heritage criteria)
prescribed by the regulations for the purposes of this section. The
National Heritage value of the placeisthe place's heritage value
that causes the place to meet the criterion.

(2) The National Heritage values of a National Heritage place are the
National Heritage values of the place included in the National
Heritage List for the place.

(3) Theregulations must prescribe criteriafor the following:
(a) natura heritage values of places;
(b) indigenous heritage values of places;
(c) historic heritage values of places.

The regulations may prescribe criteriafor other heritage values of
places.

(4) To avoid doubt, a criterion prescribed by the regulations may relate
to one or more of the following:

(a) natural heritage values of places;
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(b) indigenous heritage values of places;
(c) historic heritage values of places;
(d) other heritage values of places.

Subdivision BA—Inclusion of placesin the National Heritage
List: usual process

324E Simplified outline

The following is asimplified outline of this Subdivision:

This Subdivision sets out the usual process for the inclusion of
placesin the National Heritage List.

The usual processinvolves an annual cycle that revolves around
12-month periods known as assessment periods. The Minister
determines the start of the first assessment period (see

section 324G).

The usual process involves the following steps for each assessment
period:

(@ the Minister may determine heritage themes (this
step is optional) (see section 324H);

(b) the Minister invites people to nominate places for
inclusion in the National Heritage List, and gives
the nominations to the Australian Heritage Council
(see sections 324J and 324JA);

(c) theAustralian Heritage Council prepares, and
givesto the Minister, alist of places (which will
mostly be places that have been nominated) that it
thinks should be assessed (see sections 324JB,
324JC and 324JD);

(d) theMinister finalisesthelist of placesthat areto
be assessed (see sections 324JE and 324JF);
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(e) theAustralian Heritage Council invites people to
make comments about the places in the finalised
list (see section 324JG);

(f) the Australian Heritage Council assesses the places
in the finalised list, and gives the assessments to
the Minister (see sections 324JH and 324J1);

(g) theMinister decides whether a place that has been
assessed should be included in the National
Heritage List (see section 324JJ).

The steps mentioned in paragraphs (a) to (d) will generally be
completed before the start of the assessment period.

324F Definitions
In this Subdivision:
assessment period has the meaning given by subsection 324G(1).

eligible for assessment consideration, in relation to an assessment
period, has the meaning given by subsection 324JB(3).

finalised priority assessment list for an assessment period has the
meaning given by subsection 324JE(4).

proposed priority assessment list for an assessment period has the
meaning given by subsection 324JB(1).

324G Meaning of assessment period

(1) For the purposes of this Subdivision, each of the following isan
assessment period:
(a) the period of 12 months starting on the day determined in
writing by the Minister for the purposes of this paragraph;
(b) each period of 12 months starting on an anniversary of the
day so determined.

(2) The Minister must make a determination under paragraph (1)(a)
within 3 months after the commencement of this section. The day
so determined must not be more than 12 months after that
commencement.
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(3) A determination under paragraph (1)(a) is alegislative instrument,
but neither section 42 nor Part 6 of the Legidative Instruments Act
2003 applies to the determination.

324H Minister may determine heritage themesfor an assessment
period

(1) Beforethe Minister invites nominations for an assessment period
under section 324J, the Minister may determine one or more
heritage themes that the Minister considers should be given priority
in relation to the assessment period.

(2) The Minister may request advice from the Australian Heritage
Council for the purpose of making a determination under
subsection (1), and may have regard to any advice the Council
providesin response to the request.

(3) A determination under subsection (1) is alegidative instrument,
but section 42 of the Legidative Instruments Act 2003 does not
apply to the determination.

324J Minister toinvite nominationsfor each assessment period

(1) Beforethe start of each assessment period, the Minister must
publish a notice inviting people to nominate places for inclusion in
the National Heritage List.

(2) A notice under subsection (1):

(8 must be published in accordance with the regulations referred
toin paragraph (3)(a); and

(b) must invite people to nominate, to the Minister, places for
inclusion in the National Heritage List; and

(c) must identify the assessment period to which the notice
relates; and

(d) must specify a date (the cut-off date) by which nominations
must be received, which must be at least 40 business days
after the notice has been published as required by
paragraph (a); and

(e) must specify, or refer to, the information requirements, and
the manner and form requirements, that, under regulations
referred to in paragraphs (3)(b) and (c), apply to making
nominations; and
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(f) may alsoinclude:

(i) information related to any heritage themes that the
Minister has determined under section 324H should be
given priority in relation to the assessment period; and

(ii) any other information that the Minister considers
appropriate.

(3) Theregulations must provide for the following:
() how anotice under subsection (1) isto be published;
(b) the manner and form for making nominations;
(c) what information isto be included in a nomination.

324JA Minister to give nominationsto Australian Heritage Council

Nominationsin relation to first assessment period

(1) Within 30 business days after the cut-off date specified in the
notice under subsection 324J(1) for the first assessment period, the
Minister must give the Australian Heritage Council the
nominations that the Minister:

(a) had received before the end of that cut-off date; and

(b) had not already requested the Australian Heritage Council,
under section 324E (as in force before the commencement of
this section), to assess; and

(c) had not already rejected under section 324E (asin force
before the commencement of this section); and

(d) doesnot reject under subsection (4).

(2) Subsection (1) does not apply to a nomination of aplaceif:
(a) the placeisoutside the Australian jurisdiction; or
(b) the Minister had, before the commencement of this section,
included the place in the National Heritage List under
section 324F (asin force before the commencement of this
section).

Nominationsin relation to later assessment periods

(3) Within 30 business days after the cut-off date (the current cut-off
date) specified in the notice under subsection 324J(1) for an
assessment period (other than the first), the Minister must give the
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(4)

()

(6)

Australian Heritage Council the nominations that were received by
the Minister in the period:

() starting immediately after the end of the cut-off date
specified in the notice under subsection 324J(1) for the
immediately preceding assessment period; and

(b) ending at the end of the current cut-off date;

other than any such nominations that the Minister rejects under
subsection (4).

Minister may reject nominations

The Minister may, in writing, reject anomination if the Minister
considersthat:
() the nomination is vexatious, frivolous or not made in good
faith; or
(b) the Minister considers that regulations referred to in
paragraph 324J(3)(b) or (c) have not been complied within
relation to the nomination.

If anomination is rejected under paragraph (4)(b), the Minister
must, if practicable, notify the person who made the nomination of
the rejection of the nomination and the reason for the rejection.

Definition
In this section:

nomination means a nomination of aplace for inclusion in the
National Heritage List.

324JB Australian Heritage Council to prepare proposed priority

(D

)

assessment list

Within 40 business days after the Australian Heritage Council
receives the nominations as required by subsection 324JA(1) in
relation to an assessment period, the Council must prepare and give
to the Minister alist (the proposed priority assessment list) for the
assessment period.

The proposed priority assessment list isto consist of such of the
places that are eligible for assessment consideration in relation to
the assessment period as the Australian Heritage Council considers
it appropriate to include in the list, having regard to:
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(a) any heritage themes determined by the Minister under
section 324H in relation to the assessment period; and

(b) the Council’s own views about what should be given priority
in relation to the assessment period; and

(c) the Council’s capacity to make assessments under this
Division while still performing its other functions; and

(d) any other matters that the Council considers appropriate.

(3) A placeisédligible for assessment consideration in relation to the
assessment period if:

(a) the place has been nominated by a nomination referred to in
subsection (1); or

(b) the Council itself wishes to nominate the place for inclusion
in the National Heritage List; or

(c) the place was €ligible for assessment consideration,
otherwise than because of this paragraph, in relation to the
immediately preceding assessment period (if any) but was
not included in the finalised priority assessment list for that
assessment period; or

(d) each part of the placeis either a place to which paragraph (a)
applies, a place to which paragraph (b) applies or a place to
which paragraph (c) applies.

(4) Without limiting the generality of the Australian Heritage
Council’ s discretion under subsection (2), the Council does not
have to include in the proposed priority assessment list a place that
has been nominated if the Council considersthat it is unlikely that
the place has any Nationa Heritage values. For this purpose, the
Council is not required to have regard to any information beyond
the information that was included in the nomination.

(5) The proposed priority assessment list is not alegidative
instrument.

324JC Mattersto beincluded in proposed priority assessment list

(1) The proposed priority assessment list for an assessment period is to
include, for each place in the list:
(a) adescription of the place; and
(b) an assessment completion time; and
(c) any other information required by the regulations.
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(2) The assessment completion time for a place must be either:
(a) atimethat isat or before the end of the assessment period to
which the list relates; or
(b) if the Australian Heritage Council considersit likely that
making an assessment in relation to the place will take a
period that islonger than 12 months—the end of that longer
period (calculated from the start of the assessment period).

324JD Statement to be given to Minister with proposed priority
assessment list

(1) When the Australian Heritage Council gives the Minister the
priority assessment list for an assessment period, the Council must
also give the Minister a statement setting out such information as
the Council considers appropriate relating to:

(@) for each placethat isincluded in the list—why the Council
included the place in thelist; and

(b) for each place that is not included in the list but that was
eligible for assessment consideration because of paragraph
324JB(3)(a) or (c)—why the Council did not include the
placeinthelist.

(2) The statement must also identify, as places nominated by the
Australian Heritage Council:

(a) any placesthat are included in the list because the Council
itself wishes to nominate them (see paragraph 324JB(3)(b));
and

(b) any placesthat are included in the list because of paragraph
324JB(3)(d) that consist of one or more places to which
paragraph 324JB(3)(b) applies.

324JE Thefinalised priority assessment list

(1) Within 20 business days after the Minister, under section 324JB,
receives the proposed priority assessment list for an assessment
period, the Minister may, in writing, make changes to the list as
mentioned in subsection (2).

(2) The changesthe Minister may make are as follows:

(@) including aplaceinthelist (and also including the matters
referred to in subsection 324JC(1));
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(b) omitting a place from the list (and also omitting the matters
referred to in subsection 324JC(1));

(c) changing the assessment completion time for aplace in the
list;

(d) any other changes of akind permitted by the regulations.

(3) Inexercising the power to make changes, the Minister may have
regard to any matters that the Minister considers appropriate.

(4) Attheend of the period of 20 business days referred to in
subsection (1), the list, as changed (if at al) by the Minister,
becomes the finalised priority assessment list for the assessment
period.

(5) The Minister must notify the Australian Heritage Council of all
changes that the Minister makesto the list.

(6) Thefinalised priority assessment list is not alegislative instrument.

324JF Publication of finalised priority assessment list

(1) The Australian Heritage Council must publish the finalised priority
assessment list for an assessment period on the Internet.

(2) The Australian Heritage Council must also publish the finalised
priority assessment list in accordance with any requirements of the
regulations.

324JG Australian Heritage Council to invite commentson placesin
finalised priority assessment list

(1) Inrelation to each place included in the finalised priority
assessment list for an assessment period, the Australian Heritage
Council must publish a notice inviting people to make comments
on the place.

(2) The Australian Heritage Council may, under subsection (1),
publish asingle notice relating to all of the places on the finalised
priority assessment list, or may publish a number of separate
notices, each of which relates to one or more of the places.

(3) A notice under subsection (1), in relation to a place or places:

(8 must be published in accordance with the regulations referred
to in paragraph (4)(a); and
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(b) must identify the place or places to which the notice relates;
and
(c) must invite people to make comments, to the Australian
Heritage Council, about:
(i) whether the place or places meet any of the National
Heritage criteria; and
(if) whether the place or places should be included in the
National Heritage List; and
(d) must specify the date (the cut-off date) by which comments
must be received, which must be at least 30 business days
after the notice has been published as required by
paragraph (a); and
(e) must specify, or refer to, the manner and form requirements
that, under regulations referred to in paragraph (4)(b), apply
to making comments; and
(f) may aso invite people to comment on other matters that the
Australian Heritage Council considers appropriate; and
(g) may also include any other information that the Australian
Heritage Council considers appropriate.

(4) Theregulations must provide for the following:
(&) how anotice under subsection (1) isto be published;
(b) the manner and form for making comments.

324JH Australian Heritage Council to assess places on finalised
priority assessment list and give assessmentsto Minister

(1) Inrelation to each place included in the finalised priority
assessment list for an assessment period, the Australian Heritage
Council must (by the time required by section 324J1):

(&) make awritten assessment whether the place meets any of
the National Heritage criteria; and
(b) givetothe Minister:
(i) thewritten assessment (or a copy of it); and
(ii) acopy of the comments referred to in paragraphs (2)(a)
and (b) (whether or not they have all been taken into
account under subsection (2)).

(2) Inmaking an assessment in relation to a place, the Australian
Heritage Council, subject to subsections (3) and (4):
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(a) must take into account the comments the Council receivesin
response to the notice under subsection 324JG(1) in relation
to the place; and

(b) may take into account the comments the Council receivesin
response to the opportunity referred to in paragraph (5)(c);
and

(c) may seek, and have regard to, information or advice from any
source.

(3) The Australian Heritage Council is not required to take a comment
referred to in paragraph (2)(a) into account if:

(a) the Council does not receive the comment until after the
cut-off date specified in the notice under subsection 324JG(1)
in relation to the place; or

(b) the Council considersthat regulations referred toin
paragraph 324JG(4)(b) have not been complied with in
relation to the comment.

(4) In making an assessment, the Australian Heritage Council must not
consider any matter that does not relate to the question whether the
place meets any of the National Heritage criteria.

(5) If, in making an assessment, the Australian Heritage Council
considers that a place might have one or more National Heritage
values, the Council must:

(a) take all practicable steps:
(i) toidentify each person who is an owner or occupier of
al or part of the place; and
(it) if the Council considers the place might have an
indigenous heritage value—to identify each Indigenous
person who has rights or interestsin al or part of the
place; and
(b) takeall practicable stepsto advise each person identified that
the Council is assessing whether the place meets any of the
National Heritage criteria; and
(c) give persons advised at least 20 business days to comment in
writing whether the place should be included in the National
Heritage List.

(6) If the Australian Heritage Council is satisfied that there are likely
to be at least 50 persons referred to in subparagraph (5)(a)(i), the
Council may satisfy the requirements of subsection (5) in relation
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to those persons by including the information referred to in
paragraphs (5)(b) and (c) in one or more of the following:
() advertisementsin a newspaper, or newspapers, circulating in
the areain which the place is located;
(b) letters addressed to “ The owner or occupier” and left at all
the premises that are wholly or partly within the place;

(c) displaysin public buildings at or near the place.

(7) If:
(a) the Australian Heritage Council considersthat the place
might have an indigenous heritage value; and
(b) there are Indigenous persons who:
(i) haverightsor interestsin al or part of the place; and
(if) are neither owners nor occupiers of al or part of the
place; and
(c) the Australian Heritage Council is satisfied that thereisa
body, or there are bodies, that can appropriately represent
those Indigenous persons in relation to those rights and
interests;
the Australian Heritage Council may satisfy the requirements of
subsection (5) in relation to those Indigenous persons by giving the
information referred to in paragraphs (5)(b) and (c) to that body or
those bodies.

324J1 Time by which assessmentsto be provided to Minister

(1) Subsection 324JH(1) must be complied with, in relation to a place
included in the finalised priority assessment list for an assessment
period, by the assessment completion time specified in the list for
the place, or by that time as extended under this section.

(2) The Australian Heritage Council may request the Minister to
extend the assessment completion time (or that time as previously
extended) if the Council considersthat it needs more time to make
the assessment.

(3) The Minister may, in response to arequest under subsection (2),
extend the assessment completion time (or that time as previously
extended) by such period (if any) asthe Minister considers
appropriate. However, the total length of all extensions of the
assessment completion time must not be more than 5 years.
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(4)
©®)

An extension under subsection (3) must be made in writing.

If the Minister grants an extension under this section, the Minister
must publish particulars of the extension in away that the Minister
considers appropriate.

324JJ Decision about inclusion of a placein the National Heritage

(D

)

©)

(4)

©)

List
Minister to decide whether or not to include place

After receiving from the Australian Heritage Council an
assessment under section 324JH whether a place (the assessed
place) meets any of the National Heritage criteria, the Minister
must:
(a) by instrument published in the Gazette, include in the
National Heritage List:
(i) the assessed place or a part of the assessed place; and
(ii) the National Heritage values of the assessed place, or
that part of the assessed place, that are specified in the
instrument; or
(b) inwriting, decide not to include the assessed place in the
National Heritage List.
Note: The Minister may include a place in the National Heritage List only if

the Minister is satisfied that the place has one or more National
Heritage values (see subsection 324C(2)).

Subject to subsection (3), the Minister must comply with
subsection (1) within 90 business days after the day on which the
Minister receives the assessment.

The Minister may, in writing, extend or further extend the period
for complying with subsection (1).

Particulars of an extension or further extension under
subsection (3) must be published on the Internet and in any other
way required by the regulations.

For the purpose of deciding what action to take under
subsection (1) in relation to the assessed place:

(a) the Minister must have regard to:
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(i) the Australian Heritage Council’ s assessment whether
the assessed place meets any of the National Heritage
criteria; and

(if) the comments (if any), acopy of which were given to
the Minister under subsection 324JH(1) with the
assessment; and

(b) the Minister may seek, and have regard to, information or
advice from any source.

Additional requirementsif Minister decides to include place

(6) If the Minister includes the assessed place, or a part of the assessed
place (the listed part of the assessed place), in the National
Heritage List, he or she must, within a reasonable time;

(a) takeall practicable steps to:
(i) identify each person who isan owner or occupier of all
or part of the assessed place; and
(ii) advise each person identified that the assessed place, or
the listed part of the assessed place, has been included
in the National Heritage List; and
(b) if the assessed place:
(i) was nominated; or
(if) wasincluded in a place that was nominated; or
(iii) includes a place that was nominated;
by aperson in response to a notice under subsection
324)(1)—advise the person that the assessed place, or the
listed part of the assessed place, has been included in the
National Heritage List; and
(c) publish acopy of theinstrument referred toin
paragraph (1)(a) on the Internet; and
(d) publish acopy or summary of that instrument in accordance
with any other requirements specified in the regulations.

(7) If the Minister is satisfied that there are likely to be at least 50
persons referred to in subparagraph (6)(a)(i), the Minister may
satisfy the requirements of paragraph (6)(@) in relation to those
persons by including the advice referred to in that paragraph in one
or more of the following:

(a) advertisementsin a newspaper, or newspapers, circulating in
the area in which the assessed placeis located;
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(b) letters addressed to “ The owner or occupier” and left at all
the premises that are wholly or partly within the assessed
place;

(c) displaysin public buildings at or near the assessed place.

Additional requirementsif Minister decides not to include place

(8) If the Minister decides not to include the assessed placein the
National Heritage List, the Minister must, within 10 business days
after making the decision:

() publish the decision on the Internet; and
(b) if the assessed place:
(i) was nominated; or
(if) wasincluded in a place that was nhominated; or
(iii) includes a place that was nominated;

by a person in response to a notice under subsection
324J(1)—advise the person of the decision, and of the
reasons for the decision.

Note: Subsection (8) appliesin a case where the Minister decides that none
of the assessed place isto be included in the National Heritage List.

Subdivision BB—Inclusion of placesin the National Heritage
List: emergency process

324JK Simplified outline

Thefollowing is asimplified outline of this Subdivision:

This Subdivision sets out the emergency process for the inclusion
of placesin the National Heritage List.

The emergency process involves the following steps:
(@ theMinister may include aplace in the National
Heritage List if it isunder threat (see
section 324JL);

(b) the Minister asksthe Australian Heritage Council
to assess the place (see section 324IM);
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(c) theAustralian Heritage Council publishes notice of
the listing and invites comments (see
section 324JN);

(d) theAustralian Heritage Council assesses the place,
and gives the assessment to the Minister (see
sections 324JO and 324JP);

(e) the Minister has 12 months from the listing of the
place to decide whether it should continue to be
listed, and the listing will lapse if the Minister does
not make a decision within that period (see
section 324JQ).

324JL Minister may include placein National Heritage List if under
threat

(2) If the Minister believes that:

() aplace has or may have one or more National Heritage
values; and

(b) any of those valuesis under threat of a significant adverse
impact; and
(c) that threat is both likely and imminent;
the Minister may, by instrument published in the Gazette, include
in the National Heritage List the place and the National Heritage
values the Minister believes the place has or may have.

(2) If:
(@) the placeisincluded in the National Heritage List under
subsection (1); and
(b) before that inclusion of the place, the place was being
considered for inclusion in the List under the process set out
in Subdivision BA;
that process ceases to apply to the place when it isincluded in the
List under subsection (1).
Note: Subsection (2) does not prevent the processin Subdivision BA again
starting to apply to the placeif (for example) the place ceasesto be

listed because of subsection 324JQ(1) or (4) and a person
subsequently nominates the place under that Subdivision.
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(3) If the placeisincluded in the National Heritage List under
subsection (1), the Minister must:
() within 10 business days after the inclusion of the place,
publish a copy of the instrument under subsection (1):
(i) onthe Internet; and
(if) inaccordance with any other requirements specified in
the regulations; and
(b) takeal practicable stepsto:
(i) identify each person who isan owner or occupier of all
or part of the place; and
(ii) advise each person identified that the place has been
included in the National Heritage List.

(4) If the Minister is satisfied that there are likely to be at least 50
persons referred to in subparagraph (3)(b)(i), the Minister may
satisfy the requirements of paragraph (3)(b) in relation to those
persons by including the advice referred to in that paragraph in one
or more of the following:

() advertisementsin a newspaper, or newspapers, circulating in
the areain which the place is located;

(b) letters addressed to “ The owner or occupier” and left at all
the premises that are wholly or partly within the place;

(c) displaysin public buildings at or near the place.

324IJM Minister to ask Australian Heritage Council for assessment

(1) If the Minister includes a place in the National Heritage List under
section 324JL, the Minister must, in writing, request the Australian
Heritage Council to give the Minister an assessment of whether the
place meets any of the National Heritage criteria.

(2) Therequest must specify the assessment completion time for the
assessment.

Note: When specifying an assessment completion time, the 12-month period
referred to in subsection 324JQ(1) should be considered.

324JN Publication of listing of place and inviting comments

(1) If the Australian Heritage Council receives arequest under
subsection 324JM (1) in relation to a place that has been included in
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the National Heritage List, the Council must publish a notice
inviting people to comment on the listing of the place.

(2) A notice under subsection (1) in relation to a place:
(@) must be published in accordance with the regul ations referred
toin paragraph (3)(a); and
(b) must contain the following:
(i) adescription of the place;
(ii) astatement that the place has been included in the
National Heritage List, and that specifies the National
Heritage values that have been included in the List in
relation to the place;
(iii) the date on which the place was so included; and
(c) must invite people to make comments, to the Australian
Heritage Council, about:
(i) whether the place meets any of the National Heritage
criteria; and
(if) whether the place should continue to be included in the
National Heritage List; and
(d) must specify the date (the cut-off date) by which comments
must be received, which must be at least 30 business days
after the notice has been published as required by
paragraph (a); and
(e) must specify, or refer to, the manner and form requirements
that, under regulations referred to in paragraph (3)(b), apply
to making comments.

(3) Theregulations may provide for either or both of the following:
(a) how anotice under subsection (1) isto be published;
(b) the manner and form for making comments.

324J0O Australian Heritage Council to assess place and give
assessment to Minister

(1) Section 324JH appliesin relation to arequest under subsection
324IM(1) asif:
(a) areferencein section 324JH to a place included in the
finalised priority assessment list for an assessment period
were areference to the place to which the request relates; and

Environment Protection and Biodiversity Conservation Act 1999 155



Chapter 5 Conservation of hiodiversity and heritage
Part 15 Protected areas
Division 1A Managing National Heritage places

Section 324JP

(b) areferencein section 324JH to the notice under subsection
324JG(1) in relation to the place were areference to the
notice under subsection 324JN(1) in relation to the place; and

(c) areferencein section 324JH to regulations referred to in
paragraph 324JG(4)(b) were areference to regulations
referred to in paragraph 324JN(3)(b); and

(d) areferencein section 324JH to whether the place should be
included in the National Heritage List were areference to
whether the place should continue to be included in the
National Heritage List.

(2) A referencein another provision of this Act to section 324JH, or to
aprovision of that section, includes areference to that section or
provision as it applies because of this section.

324JP Time by which assessmentsto be provided to Minister

(1) Section 324Jl appliesin relation to a request under subsection
324IM(1) asiif:

(a) areferencein section 324Jl to aplaceincluded in the
finalised priority assessment list for an assessment period
were areference to the place to which the request relates; and

(b) areferencein section 324Jl to the assessment completion
time specified in the list for the place were areference to the
assessment completion time specified in the request.

(2) A referencein another provision of this Act to section 324JI, or to
aprovision of that section, includes areference to that section or
provision asit applies because of this section.

324JQ Decision about place remaining in the National Heritage List

Minister to decide whether place should remain listed

(1) Within 12 months after the inclusion of a place in the National
Heritage List under section 324JL, the Minister must, by
instrument published in the Gazette, subject to subsections (2) and
Q):

(@) do one of the following:
(i) statethat the place remainsin the National Heritage List
with its boundary unaltered;
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(ii) ater the boundary of the place described in the National
Heritage List (whether or not the alteration resultsin an
overall increase or decrease in the extent of the place
included in the List);

(iii) remove from the National Heritage List the place and its
National Heritage values; and

(b) if the place is not removed from the National Heritage List
under subparagraph (a)(iii)—do all or any of the following:
(i) statethat specified National Heritage valuesincluded in
the List under section 324JL for the place remain in the
List for the place;

(ii) includein the List for the place specified National
Heritage values of the place that were not included in
the List under section 324JL for the place;

(iif) remove from the List for the place specified National
Heritage values that were included in the List under
section 324JL for the place.

(2) The Minister must not take action under subsection (1) unlessthe
Minister has received an assessment from the Australian Heritage
Council under section 324JH in relation to the place.

(3) The Minister must not take action under subsection (1) that results
in the place remaining in the National Heritage List (whether or not
with the same or a different boundary) unless the Minister is
satisfied that the place has one or more National Heritage values.

Listing lapses automatically if action not taken within 12 months of
listing

(4) If the Minister does not take action under subsection (1) within the
period referred to in that subsection, the place, and its listed
National Heritage values, are automatically removed from the
National Heritage List, by force of this subsection, at the end of
that period.

Note: This subsection applies even if the Minister is prevented from taking
action under subsection (1) because of subsection (2).

Matters to be considered

(5) For the purpose of deciding what action to take under
subsection (1) in relation to the place:
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(a) the Minister must have regard to:

(i) the Australian Heritage Council’ s assessment whether
the place meets any of the National Heritage criteria;
and

(ii) the comments (if any), a copy of which were given to
the Minister under subsection 324JH(1) with the
assessment; and

(b) the Minister may seek, and have regard to, information or
advice from any source.

Disapplying section 324L

(6) Section 324L does not apply to:

(a) an dteration of the boundary of the place, under
subparagraph (1)(a)(ii) of this section, that has the effect of
removing part of the place from the National Heritage List;
or

(b) theremoval of the place and its National Heritage values
under subparagraph (1)(a)(iii) of this section; or

(c) theremoval of aNational Heritage value of the place under
subparagraph (1)(b)(iii) of this section.

Minister to publish copy or summary of subsection (1) notice

(7) The Minister must publish acopy or summary of the instrument
referred to in subsection (1). The regulations may specify how the
publication isto be made. Subject to any such regulations, the
publication must be made in away that the Minister considers

appropriate.

Additional requirements if place etc. is removed under
subsection (1)

(8) If, under subsection (1), the Minister removes from the National
Heritage List the place or a National Heritage value of the place, or
aters the boundary of the place described in the List, the Minister
must, within 10 business days after the removal or ateration:

(a) publish acopy of theinstrument referred to in subsection (1)
on the Internet; and

(b) advise each person identified by the Minister as an owner or
occupier of al or part of the place of the removal or
alteration.
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Note: For the obligation to identify owners or occupiers, see subsection
3240L(3).

Requirements if place is removed under subsection (4)

(9) If, under subsection (4), the place, and its listed National Heritage
values, are removed from the National Heritage List, the Minister
must, within 10 business days after the removal:

(a) publish notice of the removal on the Internet; and
(b) advise each person identified by the Minister as an owner or
occupier of all or part of the place of the removal.

Note: For the obligation to identify owners or occupiers, see subsection
3240L(3).

Alter native methods of notifying owners and occupiers

(10) If the Minister is satisfied that there are likely to be at |east 50
persons referred to in paragraph (8)(b) or (9)(b), the Minister may
satisfy the requirements of that paragraph in relation to those
persons by including the advice referred to in that paragraph in one
or more of the following:

(a) advertisements in a newspaper, or newspapers, circulating in
the area in which the place is located;

(b) letters addressed to “ The owner or occupier” and left at all
the premises that are wholly or partly within the place;

(c) displaysin public buildings at or near the place.

Subdivision BC—Other provisionsrelating to the National
Heritage List

324JR Co-ordination with Scientific Committee—Council
undertaking assessment

(1) Thissection appliesif:
(a) the Australian Heritage Council undertakes an assessment of
aplace under Subdivision BA or Subdivision BB; and
(b) before giving the assessment to the Minister, the Council
becomes aware that:
(i) the Scientific Committee is undertaking, or has
undertaken, an assessment under Division 1 of Part 13;
and
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(ii) thereisamatter that is relevant to both the assessment
referred to in paragraph (a) and the assessment referred
to in subparagraph (i).

(2) A member of the Australian Heritage Council may discuss the
matter with a member of the Scientific Committee.

(3) Beforethe Australian Heritage Council gives an assessment of the
place to the Minister under Subdivision BA or Subdivision BB, the
Council must comply with subsection (4) or (6).

(4) If the Scientific Committee has not yet given the Minister an
assessment that deals with that matter, the Australian Heritage
Council must:

(a) givethe Scientific Committee a copy of the assessment of the
place that the Council proposes to give to the Minister; and

(b) invite the Scientific Committee to give the Council its
commentsin relation to that matter; and

(c) takeinto account, in finalising the assessment of the place
that the Council givesthe Minister, any comments that the
Scientific Committee makesin relation to that matter in
response to that invitation within 14 days, or such longer
period asis specified in the invitation, after being given the
invitation.

(5) If the Australian Heritage Council gives the Scientific Committee a
copy of a proposed assessment of a place under paragraph (4)(a),
the Council must also give the Scientific Committee a copy of the
assessment of that place that the Council givesthe Minister.

(6) If:
(a) the Scientific Committee has already given the Minister an
assessment that deals with that matter; and

(b) the Australian Heritage Council has been given a copy of that
assessment;
the Australian Heritage Council must take that assessment into
account in finalising the assessment of the place that the Council
givesthe Minister.

(7) If, under section 194S or 194T, the Scientific Committee gives the
Australian Heritage Council a proposed assessment, or an
assessment, that deals with a particular matter because the Council
is undertaking an assessment that deals with that matter, a member
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of the Council may discuss that matter with a member of the
Scientific Committee.

(8) Subsection (2), paragraph (4)(a) and subsections (5) and (7) have
effect despite section 324R.

324JS Co-ordination with Scientific Committee—Council given
assessment to Minister

(1) Thissection appliesif:

(a) the Australian Heritage Council has given to the Minister an
assessment of a place under Subdivision BA or Subdivision
BB; and

(b) the Council isaware that:

(i) the Scientific Committee is undertaking an assessment
under Division 1 of Part 13; and

(i) thereisamatter that isrelevant to both the assessment

referred to in paragraph (@) and the assessment referred
to in subparagraph (i).

(2) The Australian Heritage Council must, within 7 days after
becoming aware as referred to in paragraph (1)(b):
(@) ensure the Scientific Committee is aware of the existence of
the paragraph (1)(a) assessment dealing with the matter; and
(b) give the Scientific Committee a copy of the assessment.

(3) A member of the Australian Heritage Council may discuss the
matter with a member of the Scientific Committee.

(4) Subsections (2) and (3) have effect despite section 324R.

324K Listing process not affected by changing boundaries of a place

(1) Thissection is about compliance with a provision of Subdivision
BA or BB that requires or permits an act to be donein relation to
the place identified by express or implied reference to an earlier
provision of that Subdivision.

(2) Itissufficient compliance with the provision if the act isdonein
relation to a place whose boundary overlaps the boundary of the
place identified by reference to the earlier provision.
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() This section does not affect the validity of the act so far as that
depends on something other than the act being done in relation to
the place.

324L Removal of placesor National Heritage values from the
National Heritage List

(1) The Minister may remove al or part of a place from the National
Heritage List only if the Minister is satisfied that:

(a) ignoring subsection 324D(2), the place no longer has any
National Heritage values or the part no longer contributes to
any of the National Heritage values of the place; or

(b) itisnecessary intheinterests of Australia’s defence or
security to do so.

Note: A place or part of a place may also be removed from the National
Heritage List under subsection 324JQ(1).

(2) The Minister may remove one or more National Heritage values
included in the National Heritage List for a National Heritage place
only if the Minister is satisfied that:

(8) ignoring subsection 324D(2), the place no longer has the
National Heritage value or values; or

(b) itisnecessary intheinterests of Australia’ s defence or
security to do so.

(3) The Minister may remove al or part of aplace, or aNational
Heritage value of a place, only by instrument:

(@) published in the Gazette; and
(b) including a statement of the reasons for the removal.

Note: The Minister must first obtain and consider the advice of the
Australian Heritage Council (see section 324M).

(4) Theinstrument must deal with only one of the following kinds of
removal:
(@ removal (removal for loss of value) of aplace, part or
National Heritage value because of paragraph (1)(a) or (2)(a);
(b) removal of aplace, part or National Heritage value because
of paragraph (1)(b) or (2)(b).
If the instrument purports to deal with both kinds, it has no effect
so far asit deals with aremoval for loss of value.
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(5) If theinstrument deals only with removal for loss of value, the
instrument:

(a) isadisalowableinstrument for the purposes of section 46A
of the Acts Interpretation Act 1901; and

(b) takes effect (despite section 48 of that Act) on the first day on
which it isno longer liable to be disallowed, or to be taken to
have been disallowed, under that section asit appliesin
relation to the instrument because of section 46A of that Act.

(6) Within 10 business days of publication of the instrument in the
Gazette, the Minister must publish, on the Internet and in each
other way required by the regulations (if any), a copy of the
instrument.

324M Minister must consider advice of the Australian Heritage
Council and public comments

(1) Beforethe Minister removes from the National Heritage List under
section 324L all or part of a place or one or more of aplace's
National Heritage valuesin aremoval for loss of value, the
Minister must:

() givethe Chair of the Australian Heritage Council awritten
request for the Council to give the Minister advice on the
proposed removal; and

(b) publish, onthe Internet, in adaily newspaper circulating in
each State and self-governing Territory and in each other
way required by the regulations (if any), anotice:

(i) describing the proposed removal; and
(i) inviting anyoneto give the Minister comments, within
20 business days, on the proposed removal.
The Minister must publish the notice within 20 business days of
giving the request.

(2) The Australian Heritage Council must give the advice to the
Minister within the period specified by the Minister.

(3) The Minister must consider the advice, if he or she receivesit by
the end of that period, and the comments (if any) received in
accordance with the notice.
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(4) In preparing the advice, the Australian Heritage Council must not
consider any matter that does not relate to the National Heritage
values of the place concerned.

(5) The Minister must:
(a) decide whether to remove from the National Heritage List the
place or part concerned, or the National Heritage value or
values of the place concerned; and

(b) if the Minister decides to remove the place or part, or the
National Heritage value or values of the place—ensure that
an instrument removing the place, part or National Heritage
value or valuesis published in the Gazette under subsection
324L(3);

within 60 business days after the earlier of the advice being
received by the Minister and the specified period for giving advice
to the Minister ending.

324N Specifying one or mor e additional National Heritage values for

a National Heritage place

(1) The regulations may make provision for, or in relation to, the
specification in the National Heritage List of additional National
Heritage valuesin relation to National Heritage places.

(2) Without limiting the generality of subsection (1), regulations may
make provision as mentioned in that subsection by specifying
modifications of provisions of this Act. However, regulations must
not:

(a) increase, or have the effect of increasing, the maximum
penalty for any offence; or

(b) widen, or have the effect of widening, the scope of any
offence.

(3) Inthissection:

modifications includes additions, omissions or substitutions.
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324P National Heritage List must be publicly available

The Minister must ensure that:
(a) up-to-date copies of the National Heritage List are available
for free to the public on request; and
(b) an up-to-date copy of the National Heritage List isavailable
on the Internet.

Note: The copies of the National Heritage List made publicly available may
not contain certain information kept confidential under section 324Q.

324Q Certain information may be kept confidential

(1) Thissection appliesif the Minister considers that the heritage
values of a place could be significantly damaged by the disclosure
of some or all of the following information, or by the presence or
actions of personsif some or al of the following information were
disclosed publicly:

(a) the place's precise location;
(b) the place’s heritage values;
(c) any other information about the place.

(2) Itissufficient compliance with this Act if only a general
description of the place, itslocation or its National Heritage values
isincluded in:

(a) the National Heritage List as made publicly available; or

(b) aninstrument or other document created for the purposes of
this Act.

324R Disclosure of Australian Heritage Council’ s assessments and
advice

(1) A member of the Australian Heritage Council has a duty not to
disclose the following to a person other than the Minister, an
employee in the Department whose duties relate to the Council or
another member of the Council:

(a) an assessment under section 324JH whether a place meets
any of the National Heritage criteria, any information relating
to the assessment or any information about the nomination (if
any) that led to the making of the assessment;

(b) advice under section 324M concerning a place or any
information relating to the advice.
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(2) However:
(a) the duty not to disclose athing described in paragraph (1)(a)
in relation to a place does not exist after:

(i) publication in the Gazette of an instrument under
paragraph 324JJ(1)(a) or subsection 324JQ(1) in
relation to the place; or

(ii) the Minister decides under paragraph 324JJ(1)(b) not to
include the place in the National Heritage List; and
(b) the duty not to disclose athing described in paragraph (1)(b)
in relation to a place does not exist after:

(i) publication in the Gazette of an instrument under
section 324L relating to the place; or

(if) the Minister decides under section 324M not to remove
the place or a part of the place, or one or more of the

place’ s National Heritage values, from the National
Heritage List.

(2A) This section does not prevent the Australian Heritage Council from
informing a person, or having discussions with a person, about the
consequences that result or may result from:

(a) aplace being, or not being, included in the National Heritage
List; or

(b) National Heritage values of a place being, or not being,
included in the List; or

(c) aplace or part of aplace, or one or more National Heritage
values of a place, being removed from the List.

(2B) Subsection (1) does not apply to adisclosure of particular
information if:

(a) the Chair of the Australian Heritage Council requests the
Minister to give permission to disclose that information to a
particular person (or persons within a particular group of
persons); and

(b) the Minister givesthat permission; and

(c) thedisclosureis made to that person (or a person within that
group).

(3) After amember of the Australian Heritage Council has ceased
under subsection (2) to have aduty not to disclose:

(a) an assessment under section 324JH whether a place meets the
National Heritage criteria; or
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(b) advice under section 324M concerning a place;

the member must give a copy of the assessment or adviceto
anyone who asksfor it.

(4) If:

(&) amember of the Australian Heritage Council proposesto
give aperson under subsection (3) a copy of an assessment or
advice relating to a place; and

(b) the member isaware that, under section 324Q, it would be
sufficient compliance with this Act if the copy included only
agenera description of the place, its location or its National
Heritage values;

the member must take reasonable steps to ensure that the copy
given to the person does not include a more detailed description
than is necessary for sufficient compliance with this Act under that
section.

Subdivision C—M anagement plansfor National Heritage
placesin Commonwealth areas

324S Management plansfor National Heritage placesin
Commonwealth areas

(1) The Minister must make awritten plan to protect and manage the
National Heritage values of each National Heritage place that is
entirely within one or more Commonwealth areas. The Minister
must do so as soon as practicable after the first time the place
satisfies both of the following paragraphs:

(a) the placeisincluded inthe National Heritage List;

(b) the placeis entirely within one or more Commonwealth
areas.

Note: However, section 324T precludes the Minister from making plans for
managing certain places.

(2) The Minister may, in writing, amend a plan or revoke and replace a
plan.

(3) The Minister must give notice, in accordance with the regulations,
if the Minister:

(8) makesaplanfor aNational Heritage place; or
(b) amends such aplan; or

Environment Protection and Biodiversity Conservation Act 1999 167



Chapter 5 Conservation of hiodiversity and heritage
Part 15 Protected areas
Division 1A Managing National Heritage places

Section 324T

(c) revokesand replaces such aplan.

(4) A plan must:
(a) addressthe matters prescribed by the regulations; and

(b) not beinconsistent with the National Heritage management
principles (see Subdivision E).

(5) If the National Heritage management principles change so that a
plan (the earlier plan) isinconsistent with them, the Minister must
as soon as practicable make awritten instrument:

(@) amending the earlier plan to make it consistent with the
principles; or
(b) revoking and replacing the earlier plan.

(6) Before making, amending or revoking and replacing a plan, the
Minister must:

(a) seek in accordance with the regulations, and consider,
comments from anyone about the matters to be addressed by
the proposed plan or amendment; and

(b) seek and consider comments from the Australian Heritage
Council about those matters.

(7) A plan, an amendment of a plan, or arevocation and replacement
of aplan, isalegislative instrument.

324T Restriction on ability to make plans

(1) Despite section 324S, the Minister must not make a plan for
managing so much of aNational Heritage place asisina
Commonwealth reserve and covered by another plan under this
Act.

(2) Despite section 324S, the Minister must not make a plan for
managing so much of a National Heritage place asisin the
Territory of Heard Island and McDonald Islands and covered by a
plan in operation under the Environment Protection and
Management Ordinance 1987 of that Territory.
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324U Compliance with plans by the Commonwealth and
Commonwealth agencies

(1) The Commonwesalth or a Commonwesalth agency must not:
(a) contravene aplan made under section 324S; or
(b) authorise another person to do, or omit to do, anything that, if
it were done or omitted to be done by the Commonwealth or
the Commonwealth agency (as appropriate), would
contravene such aplan.

(2) If thereisno planin force under section 324S for a particular
National Heritage place described in subsection (1) of that section,
the Commonwealth and each Commonwealth agency must take all
reasonabl e steps to ensure that its acts (if any) relating to the place
are not inconsistent with the National Heritage management
principles.

324V Multiple plansin the same document

To avoid doubt, a plan for managing a National Heritage place may
be in the same document as:
(a) one or more other plans for managing National Heritage
places; or
(b) one or more other plans that this Act or another law of the
Commonwealth requires or permits to be prepared.

324W Review of plansat least every 5 years

(1) Atleastonceinevery 5 year period after a plan for managing a
National Heritage place is made under section 324S, the Minister
must cause areview of the plan to be carried out.

(2) Thereview must:
(a) assesswhether the plan is consistent with the National
Heritage management principlesin force at the time; and
(b) assesswhether the plan is effective in protecting and
conserving the National Heritage values of the place; and

(c) make recommendations for the improved protection of the
National Heritage values of the place.

(3) The person carrying out the review must publish, on the Internet
and in adaily newspaper circulating in each State and
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self-governing Territory, anotice inviting anyone to give the
person comments within 20 business days on:
(@) whether the plan is consistent with the National Heritage
management principles; and
(b) the effectiveness of the plan in protecting and conserving the
National Heritage values of the place.

(4) Incarrying out the review, the person must consider the comments
(if any) received in accordance with the notice.

Subdivision D—M anagement of National Heritage placesin
States and self-governing Territories

324X Plansand Commonwealth responsibilities

(1) Thissection appliesto aNational Heritage place that is not entirely
within one or more Commonwealth areas and is:

(a) inaState; or
(b) inaself-governing Territory; or
(c) on, over or under the seabed vested in a State by the Coastal

Waters (State Title) Act 1980 or in the Northern Territory by
the Coastal Waters (Northern Territory Title) Act 1980.

(2) The Commonwealth must use its best endeavours to ensure a plan
for managing the place, that is not inconsistent with the National
Heritage management principles, is prepared and implemented in
co-operation with the State or Territory.

(3) The Commonwealth, and each Commonwealth agency, must take
al reasonable steps to ensure it exercises its powers and performs
its functionsin relation to the place in away that is not inconsistent
with:

(a) the National Heritage management principles; or
(b) the plan for managing the place, if one has been prepared
under subsection (2).
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Subdivision E—The National Heritage management principles

324Y National Heritage management principles

(1) Theregulations must prescribe principles for managing National
Heritage places. The principles prescribed are the National
Heritage management principles.

(2) Theregulations may prescribe obligations to implement or give
effect to the National Heritage management principlesif the
obligations relate to:

(a) aconstitutional corporation, the Commonwealth or a
Commonwealth agency; or
(b) trade or commerce:
(i) between Australia and another country; or
(ii) between 2 States; or
(i) between a State and Territory; or
(iv) between 2 Territories; or
(c) either or both of the following:
(i) aCommonwealth area;
(ii) aTerritory; or
(d) the National Heritage values, to the extent that they are
indigenous heritage values, of aNational Heritage place; or

(e) the National Heritage values of a National Heritage placein
an areain respect of which Australia has obligations under
Article 8 of the Biodiversity Convention.

(3) A person must comply with the regulations to the extent that they
impose obligations on the person.

(4) Paragraph (2)(e) applies only to a prescribed obligation that is
appropriate and adapted to give effect to Australia’ s obligations
under Article 8 of the Biodiversity Convention.

Subdivision F—Obligations of Commonwealth agencies
324Z Obligation to assist the Minister and the Australian Heritage
Council

(1) A Commonwealth agency that owns or controls a place that has, or
might have, one or more National Heritage values must take all
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reasonabl e steps to assist the Minister and the Australian Heritage
Council in the identification, assessment and monitoring of the
place' s National Heritage values.

(2) A Commonwesalth agency that owns or controls all or part of a
National Heritage place must take all reasonable steps to assist the
Minister to make a plan under section 324S for the place.

324ZA Protecting National Heritage values of places sold or leased

(1) Thissection appliesif a Commonwealth agency executes a
contract for the sale or lease to someone €l se of a Commonwealth
areain the Australian jurisdiction that isor includes all or part of a
National Heritage place. It does not matter whether the agency
executes the contract for the Commonwealth or on its own behalf.

(1A) The Commonwealth agency must give the Minister at least 40
business days' notice before executing the contract.

(2) The Commonwealth agency must ensure that the contract includes
a covenant the effect of which isto protect the National Heritage
values of the place, unless the agency is satisfied that:

(a) having regard to other means of protecting those values,
including such a covenant in the contract is unnecessary to
protect them or is unreasonable; or

(b) including such a covenant in the contract isimpracticable.

(8) The Commonwealth agency must inform the Minister before
executing the contract if:

(@) such acovenant:

(i) would not, or could not be made to, bind the successors
in title of the buyer or lessee; or
(ii) could be insufficient to ensure the ongoing protection of
the National Heritage values of the place; or
(b) the agency is satisfied as described in subsection (2).
The information must include written reasons why paragraph (@)
applies or why the agency is satisfied as described in
subsection (2).

(4) If the Minister isinformed of a matter in paragraph (3)(a) or that
the Commonwealth agency is satisfied that it is unreasonable or
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impracticable to include such a covenant in the contract, the
Minister must:

(a) take all reasonable measures to enter into a conservation
agreement with the prospective buyer or lessee for the
protection and conservation of the National Heritage values
of the place; or

(b) advise the agency about measures to ensure the ongoing
protection of the National Heritage values of the place.

(5) If the Minister isinformed that the Commonwealth agency is
satisfied that it is unnecessary to include such a covenant in the
contract, the Minister may advise the agency about measures to
ensure the ongoing protection of the National Heritage values of
the place.

(6) If the Minister advises the Commonwealth agency under this
section about measures to ensure the ongoing protection of the
National Heritage values of the place, the agency must take al
reasonabl e steps to ensure that the measures are taken.

Subdivision G—Assistance for protecting National Heritage
places

324ZB Commonwealth assistance for protecting National Heritage
places

(1) The Commonwealth may give financial or other assistance for the
identification, promotion, protection or conservation of a National
Heritage placeto:

(a) aState or self-governing Territory in which the place or part
of the place islocated; or

(b) any other person.

(2) The Commonwealth may give the assistance subject to conditions.
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Subdivision H—Reviewing and reporting on the National

Heritage List

324ZC Reviewing and reporting on the National Heritage List

(1) Atleast oncein every 5 year period after the National Heritage List

is established, the Minister must ensure that:
(a) areview of the National Heritage List is carried out; and

(b) areport of that review istabled in each House of the
Parliament.

(2) Thereport must include details of:

(&) the number of placesincluded in the National Heritage List;
and

(b) any significant damage or threat to the National Heritage
values of those places; and

(c) how many plans under Subdivisions C and D for managing
National Heritage places have been made, or are being
prepared, and how effectively the plans that have been made
are operating; and

(d) the operation of any conservation agreements under Part 14
that affect National Heritage places; and

(e) al nominations, assessments and changes to the National
Heritage List under this Division during the period of review;
and

(f) compliance with this Act in relation to National Heritage
places, and

(g) any other matters that the Minister considers relevant.
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Division 2—M anaging wetlands of inter national
Importance

Subdivision A—Simplified outline of this Division

325 Simplified outline of this Division

The following is asimplified outline of this Division:

The Commonwealth may designate a wetland for inclusion in the
List of Wetlands of International Importance kept under the
Ramsar Convention only after seeking the agreement of relevant
States, self-governing Territories and land-holders.

The Minister must make plans for managing wetlands listed under
the Ramsar Convention that are entirely in Commonwealth areas.
The Commonwealth and Commonwealth agencies must not
contravene such plans.

The Commonwealth must try to prepare and implement
management plans for other wetlands listed under the Ramsar
Convention, in co-operation with the relevant States and
self-governing Territories.

The Commonwealth and Commonwealth agencies have duties
relating to declared Ramsar wetlandsin States and Territories.

The Commonwealth can provide assistance for the protection or
conservation of declared Ramsar wetlands.

Note: Section 16 prohibits an action that has a significant impact on an
internationally important wetland, unless the person taking the action
has the approval of the Minister administering that section or certain
other requirements are met.
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Subdivision B—Seeking agreement on Ramsar designation

326 Commonwealth must seek agreement befor e designation

(1) The Commonwesalth may designate for inclusion in the List of
Wetlands of International Importance kept under the Ramsar
Convention awetland containing an area owned or occupied by
another person only if the Minister is satisfied that the
Commonwealth has used its best endeavours to reach agreement
with the other person on:

(a) the proposed designation of the wetland (so far asit relates to
the areq); and

(b) management arrangements for the wetland (so far asthey
relate to the area).

(2) The Commonwealth may designate awetland in a State or
self-governing Territory for inclusion in the List of Wetlands of
International Importance kept under the Ramsar Convention only if
the Minister is satisfied that the Commonwealth has used its best
endeavours to reach agreement with the State or Territory on:

(a) the proposed submission of the wetland; and
(b) management arrangements for the wetland.

(3) A failureto comply with this section does not affect the
designation of awetland for inclusion in the List of Wetlands of
International Importance kept under the Ramsar Convention or the
status of awetland as a declared Ramsar wetland.

Subdivision C—Notice of designation of wetland

327 Minister must give notice of designation of wetland etc.

(1) The Minister must give notice in the Gazette and in the way (if
any) prescribed by the regulations of any of the following events as
soon as practicable after the event occurs:

(@) the Commonwealth designates awetland for inclusion in the
List of Wetlands of International Importance kept under the
Ramsar Convention;

(b) the Commonwealth extends the boundaries of awetland it
hasincluded in the List;
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(c) the Commonwealth restricts the boundaries of awetland it
has included in the List;

(d) the Commonwealth deletes from the List awetland it
previously included in the List.

(2) The notice must specify the areaincluded in, or excluded or
deleted from, the List as aresult of the event.

(3) A failure to comply with this section does not affect the status of
an area as a declared Ramsar wetland.

Subdivision D—Plansfor listed wetlandsin Commonwealth
areas

328 Making plans

Minister must make plan

(1) The Minister must make awritten plan for managing a wetland that
isincluded in the List of Wetlands of International Importance kept
under the Ramsar Convention and is entirely within one or more
Commonwealth areas. The Minister must do so as soon as
practicable after the wetland:

(@) isincluded inthe List; or
(b) becomes entirely within one or more Commonwealth areas.

Amending and replacing plan

(2) The Minister may make awritten plan amending, or revoking and
replacing, a plan made under subsection (1) or this subsection.

Requirements for plan

(3) A plan must not be inconsistent with:
(@) Australia s obligations under the Ramsar Convention; or
(b) the Australian Ramsar management principles.

Note: Section 335 explains what Australian Ramsar management principles
are.
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Ensuring plans reflect current management principles

(4) If the Australian Ramsar management principles change so that a
plan (the earlier plan) isinconsistent with them, the Minister must
make another plan:

(@) amending the earlier plan so it is not inconsistent with them;
or

(b) revoking and replacing the earlier plan.
Plan may be in same document as another plan

(5) To avoid doubt, a plan under this section for awetland may bein
the same document as:

(a) aplan under this section for another wetland; or

(b) aplanthat this Act or another law of the Commonwealth
requires or permitsto be prepared.

Commonwealth reserves

(6) Despite subsections (1) and (2), the Minister may not make a plan
for so much of awetland asisin a Commonwealth reserve.

Note: A management plan must be prepared under Division 4 for a
Commonwealth reserve, taking account of Australia’s obligations
under the Ramsar Convention.

Heard Island and McDonald |slands

(7) Despite subsections (1) and (2), the Minister may not make a plan
for so much of awetland asisin the Territory of Heard Island and
McDonald Islands and covered by a plan:

(a) that isin operation under the Environment Protection and
Management Ordinance 1987 of that Territory; and

(b) that the Minister is satisfied is not inconsistent with:
(i) Australia sobligations under the Ramsar Convention; or
(ii) the Australian Ramsar management principles.

329 Notice of plans

The Minister must give notice of the making of a plan under
section 328, in accordance with the regulations.
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330 Commonwealth compliance with plans

(1) The Commonwealth or a Commonwealth agency must not:
(a) contravene a plan made under section 328; or
(b) authorise another person to do, or omit to do, anything that, if
it were done or omitted to be done by the Commonwealth or
the Commonwealth agency (as appropriate), would
contravene such a plan.

(2) If thereisno plan in force under section 328 for a particular
wetland described in subsection (1) of that section, the
Commonwealth and each Commonwealth agency must take all
reasonable steps to ensure that its acts (if any) relating to the
wetland are not inconsi stent with the Australian Ramsar
management principles.

331 Review of plansevery 5years

(1) The Minister must cause areview of a plan made under section 328
to be carried out at least once in each period of 5 years after the
plan is made.

(2) Thereview must consider whether the plan is consistent with the
Australian Ramsar management principlesin force at the time.

Note: Section 335 explains what Australian Ramsar management principles
are.

Subdivision E—M anagement of wetlandsin States and
self-governing Territories

332 Application

This Subdivision appliesin relation to awetland that:
@ is
(i) inaState; or

(ii) inaself-governing Territory; or

(iii) on, over or under the seabed vested in a State by the
Coastal Waters (Sate Title) Act 1980 or in the Northern
Territory by the Coastal Waters (Northern Territory
Title) Act 1980; and

(b) isnot entirely within one or more Commonwealth areas.
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333 Co-operating to prepare and implement plans

(1) Thissection appliesin relation to awetland that isincluded in the
List of Wetlands of International Importance kept under the
Ramsar Convention.

(2) The Commonwesalth must use its best endeavours to ensure a plan
for managing the wetland in away that is not inconsistent with
Australia’s obligations under the Ramsar Convention or the
Australian Ramsar management principlesis prepared and
implemented in co-operation with the State or Territory.

Note: The Commonwealth and the State or Territory could make a bilateral
agreement adopting the plan and providing for itsimplementation.

334 Commonwealth responsibilities

(1) Thissection appliesin relation to awetland that is a declared
Ramsar wetland.

(2) The Commonwealth and each Commonwealth agency must take all
reasonabl e steps to ensure it exercises its powers and performsiits
functionsin relation to the wetland in away that is not inconsistent
with:

(a) the Ramsar Convention; and

(b) the Australian Ramsar management principles; and

(c) if thewetland isincluded in the List of Wetlands of
International Importance kept under the Ramsar Convention
and a plan for managing the property has been prepared as
described in section 333—that plan.

Subdivision F—Australian Ramsar management principles

335 Australian Ramsar management principles

(1) Theregulations must prescribe principles for the management of
wetlands included in the List of Wetlands of International
Importance kept under the Ramsar Convention. The principles
prescribed are the Australian Ramsar management principles.

(2) Beforethe Governor-General makes regulations prescribing
principles, the Minister must be satisfied that the principles to be
prescribed are consistent with Australia s obligations under the
Ramsar Convention.
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Subdivison G—Assistance for protecting wetlands

336 Commonwealth assistance for protecting declared Ramsar
wetlands

(1) The Commonwealth may give financial or other assistance for the
protection or conservation of a declared Ramsar wetland to:

(a) aState or self-governing Territory in which the wetland
occurs; or

(b) any other person.

(2) The giving of assistance may be made subject to such conditions as
the Minister thinks fit.
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Division 3—M anaging Biosphere reserves

337 Definition of Biosphere reserve

A Biosphere reserveis an area designated for inclusion in the
World Network of Biosphere Reserves by the International
Co-ordinating Council of the Man and the Biosphere program of
the United Nations Educational, Scientific and Cultural
Organization.

338 Planning for management of Biospherereserves

(1) The Minister may make and implement awritten plan for
managing a Biosphere reserve, or a part of a Biosphere reserve,
entirely within one or more Commonwealth areas. The plan must
not be inconsistent with the Australian Biosphere reserve
management principles.

(2) The Commonwealth may co-operate with a State or self-governing
Territory to prepare and implement a plan for managing a
Biosphere reserve in the State or Territory. The plan must not be
inconsistent with the Australian Biosphere reserve management
principles.

339 Commonwealth activitiesin Biosphere reserves

The Commonwealth and each Commonwealth agency must take all
reasonable steps to ensure that it exercises its powers and performs
its functionsin relation to a Biosphere reserve in away that is not
inconsistent with:

(a) the Australian Biosphere reserve management principles; or

(b) aplan prepared as described in section 338 for managing the
Biosphere reserve.

340 Australian Biospherereserve management principles

(1) The regulations must prescribe principles for the management of
Biosphere reserves. The principles prescribed are the Australian
Biosphere reserve management principles.
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(2) Before the Governor-General makes regulations prescribing
principles, the Minister must be satisfied that the principles to be
prescribed are consistent with the Statutory Framework of the
World Network of Biosphere Reserves established under the Man
and the Biosphere program of the United Nations Educational,
Scientific and Cultural Organization.

341 Commonwealth assistance for protecting Biospher e reserves

(1) The Commonwesalth may give financial or other assistance for the
protection or conservation of a Biosphere reserve to:

(a) aState or self-governing Territory in which the reserve or
part of the reserve occurs; or

(b) any other person.

(2) Thegiving of assistance may be made subject to such conditions as
the Minister thinks fit.
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Division 3A—M anaging Commonwealth Heritage places
Subdivision A—Preliminary

341A Simplified outline of this Division

Thefollowing is a simplified outline of this Division:

The Minister may only include a place in the Commonwealth
Heritage List if the place isin a Commonwealth area, or is owned
or leased by the Commonwealth or a Commonwealth agency
outside the Australian jurisdiction, and the Minister is satisfied that
the place has one or more Commonwealth Heritage values.

The Minister must ask the Australian Heritage Council for an
assessment of the place’'s Commonwealth Heritage values and may
invite public comments on the proposed inclusion of the placein
the Commonwealth Heritage List.

Commonwealth agencies must make plans to protect and manage
the Commonwealth Heritage values of Commonwealth Heritage
places. The Commonwealth and Commonwealth agencies must not
contravene those plans.

Commonwealth agencies also have other obligations.
The Commonwealth can provide assistance for the identification,

promotion, protection or conservation of Commonwealth Heritage
places.

341B Extension to placesetc. outsidethe Australian jurisdiction

This Division extends to places, acts and omissions outside the
Australian jurisdiction, except so far as the contrary intention

appears.
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Subdivision B—The Commonwealth Heritage List

341C The Commonwealth Heritage List

(1) The Minister must keep awritten record of places and their
heritage values in accordance with this Subdivision and
Subdivisions BA, BB and BC. Therecord is called the
Commonwealth Heritage List.

(2) A place may be included in the Commonwealth Heritage List only
if:
(@) the place either:
(i) isentirely within a Commonwealth area; or

(ii) isoutside the Australian jurisdiction and is owned or
leased by the Commonwealth or a Commonwealth
Authority; and

(b) the Minister is satisfied that the place has one or more
Commonwealth Heritage values (subject to the provisionsin
Subdivision BB about the emergency process).

(3) A placethat isincluded in the Commonwealth Heritage List is
called a Commonwealth Heritage place.

(4) The Commonwealth Heritage List is not alegidative instrument.

341D Meaning of Commonwealth Heritage values

(1) A place hasa Commonwealth Heritage valueif and only if the
place meets one of the criteria (the Commonwealth Heritage
criteria) prescribed by the regulations for the purposes of this
section. The Commonwealth Heritage value of the placeisthe
place’ s heritage value that causes the place to meet the criterion.

(2) The Commonwealth Heritage values of a Commonwealth
Heritage place are the Commonweslth Heritage values of the place
included in the Commonwealth Heritage List for the place.

(3) Theregulations must prescribe criteriafor the following:
(a) natura heritage values of places;
(b) indigenous heritage values of places;
(c) historic heritage values of places.
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The regulations may prescribe criteriafor other heritage values of
places.

(4) To avoid doubt, a criterion prescribed by the regulations may relate
to one or more of the following:

() natura heritage values of places;

(b) indigenous heritage values of places;
(c) historic heritage values of places,

(d) other heritage values of places.

Subdivision BA—Inclusion of placesin the Commonwealth
Heritage List: usual process

341E Simplified outline

Thefollowing isasimplified outline of this Subdivision:

This Subdivision sets out the usual process for the inclusion of
places in the Commonwealth Heritage List.

The usual processinvolves an annual cycle that revolves around
12-month periods known as assessment periods. The Minister
determines the start of the first assessment period (see

section 341G).

The usual process involves the following steps for each assessment
period:

(@ the Minister invites people to nominate places for
inclusion in the Commonwealth Heritage List, and
gives the nominations to the Australian Heritage
Council (see sections 341H and 341J);

(b) the Australian Heritage Council prepares, and
givesto the Minister, alist of places (which will
mostly be places that have been nominated) that it
thinks should be assessed (see sections 341JA,
341JB and 341JC);

(c) theMinister finalisesthe list of placesthat are to
be assessed (see sections 341JD and 341JE);
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(d) the Australian Heritage Council invites people to
make comments about the places in the finalised
list (see section 341JF);

(e) the Australian Heritage Council assesses the places
in the finalised list, and gives the assessments to
the Minister (see sections 341JG and 341JH);

(f) the Minister decides whether a place that has been
assessed should be included in the Commonwealth
Heritage List (see section 341J1).

The steps mentioned in paragraphs (a) to (c) will generally be
completed before the start of the assessment period.

341F Definitions
In this Subdivision:
assessment period has the meaning given by subsection 341G(1).

eligible for assessment consideration, in relation to an assessment
period, has the meaning given by subsection 341JA(3).

finalised priority assessment list for an assessment period has the
meaning given by subsection 341JD(4).

proposed priority assessment list for an assessment period has the
meaning given by subsection 341JA(1).

341G Meaning of assessment period

(1) For the purposes of this Subdivision, each of the following isan
assessment period:
(a) the period of 12 months starting on the day determined in
writing by the Minister for the purposes of this paragraph;
(b) each period of 12 months starting on an anniversary of the
day so determined.

(2) The Minister must make a determination under paragraph (1)(a)
within 3 months after the commencement of this section. The day
so determined must not be more than 12 months after that
commencement.
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(3) A determination under paragraph (1)(a) is alegidlative instrument,
but neither section 42 nor Part 6 of the Legidative Instruments Act
2003 applies to the determination.

341H Minister to invite nominationsfor each assessment period

(1) Before the start of each assessment period, the Minister must
publish a notice inviting people to nominate places for inclusion in
the Commonwealth Heritage List.

Note: For which places can be included in the Commonwealth Heritage List,
see subsection 341C(2).

(2) A notice under subsection (1):
(a8) must be published in accordance with the regulations referred
toin paragraph (3)(a); and
(b) must invite people to nominate, to the Minister, places for
inclusion in the Commonwealth Heritage List; and

(c) must identify the assessment period to which the notice
relates; and

(d) must specify adate (the cut-off date) by which nominations
must be received, which must be at least 40 business days
after the notice has been published as required by
paragraph (a); and

(e) must specify, or refer to, the information requirements, and
the manner and form requirements, that, under regulations
referred to in paragraphs (3)(b) and (c), apply to making
nominations; and

(f) may asoinclude any other information that the Minister
considers appropriate.

(3) Theregulations must provide for the following:
(8 how anotice under subsection (1) isto be published;
(b) the manner and form for making nominations;
(c) what information isto be included in a nomination.

341J Minister to give nominationsto Australian Heritage Council

Nominationsin relation to first assessment period

(1) Within 30 business days after the cut-off date specified in the
notice under subsection 341H(1) for the first assessment period, the
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Minister must give the Australian Heritage Council the
nominations that the Minister:
(@) had received before the end of that cut-off date; and
(b) had not already requested the Australian Heritage Council,
under section 341E (as in force before the commencement of
this section), to assess; and
(c) had not already rejected under section 341E (asin force
before the commencement of this section); and
(d) doesnot reject under subsection (4).

(2) Subsection (1) does not apply to a nomination of a placeif the
Minister had, before the commencement of this section, included
the place in the Commonwealth Heritage List under section 341F
(asin force before the commencement of this section).

Nominationsin relation to later assessment periods

(3) Within 30 business days after the cut-off date (the current cut-off
date) specified in the notice under subsection 341H(1) for an
assessment period (other than the first), the Minister must give the
Australian Heritage Council the nominations that were received by
the Minister in the period:

(a) startingimmediately after the end of the cut-off date
specified in the notice under subsection 341H(1) for the
immediately preceding assessment period; and

(b) ending at the end of the current cut-off date;

other than any such nominations that the Minister has rejected
under subsection (4).

Minister may reject nominations

(4) The Minister may, in writing, reject a nomination if the Minister
considersthat:
(@) the nomination is vexatious, frivolous or not made in good
faith; or
(b) the Minister considers that regulations referred to in
paragraph 341H(3)(b) or (c) have not been complied with in
relation to the nomination.

(5) If anomination isrejected under paragraph (4)(b), the Minister
must, if practicable, notify the person who made the nomination of
the rejection of the nomination and the reason for the rejection.
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(6)

Definition
In this section:

nomination means a nomination of aplace for inclusion in the
Commonwealth Heritage List.

341JA Australian Heritage Council to prepare proposed priority

)

)

©)

assessment list

Within 40 business days after the Australian Heritage Council
receives the nominations as required by subsection 341J(1) in
relation to an assessment period, the Council must prepare and give
to the Minister alist (the proposed priority assessment list) for the
assessment period.

The proposed priority assessment list isto consist of such of the
places that are eligible for assessment consideration in relation to
the assessment period as the Australian Heritage Council considers
it appropriate to include in the list, having regard to:
() the Council’s own views about what should be given priority
in relation to the assessment period; and
(b) the Council’s capacity to make assessments under this
Division while still performing its other functions; and

(c) any other matters that the Council considers appropriate.

A placeiseligible for assessment consideration in relation to the
assessment period if:
(a) the place has been nominated by a nomination referred to in
subsection (1); or
(b) the Council itself wishes to nominate the place for inclusion
in the Commonwealth Heritage List; or

(c) the place was €eligible for assessment consideration,
otherwise than because of this paragraph, in relation to the
immediately preceding assessment period (if any) but was
not included in the finalised priority assessment list for that
assessment period; or

(d) each part of the place is either a place to which paragraph (a)
applies, a place to which paragraph (b) applies or a place to
which paragraph (c) applies.
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(4) Without limiting the generality of the Australian Heritage
Council’ s discretion under subsection (2), the Council does not
have to include in the proposed priority assessment list a place that
has been nominated if the Council considersthat it is unlikely that
the place has any Commonwealth Heritage values. For this
purpose, the Council is not required to have regard to any
information beyond the information that was included in the
nomination.

(5) The proposed priority assessment list is not alegidative
instrument.

341JB Mattersto beincluded in proposed priority assessment list

(1) The proposed priority assessment list for an assessment period is to
include, for each placein the list:
(a) adescription of the place; and
(b) an assessment completion time; and
(c) any other information required by the regulations.

(2) The assessment completion time for a place must be either:
(@) atimethat isat or before the end of the assessment period to
which the list relates; or
(b) if the Australian Heritage Council considersit likely that
making an assessment in relation to the place will take a
period that is longer than 12 months—the end of that longer
period (calculated from the start of the assessment period).

341JC Statement to be given to Minister with proposed priority
assessment list

(1) When the Australian Heritage Council gives the Minister the
priority assessment list for an assessment period, the Council must
also give the Minister a statement setting out such information as
the Council considers appropriate relating to:

(a) for each placethat isincluded in the list—why the Council
included the place in thelist; and

(b) for each place that is not included in the list but that was
eligible for assessment consideration because of paragraph
341JA(3)(a) or (c)—why the Council did not include the
placein thelist.
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(2) The statement must also identify, as places nominated by the
Australian Heritage Council:

(@) any placesthat are included in the list because the Council
itself wishes to nominate them (see paragraph 341JA(3)(b));
and

(b) any placesthat are included in the list because of paragraph
341JA(3)(d) that consist of one or more places to which
paragraph 341JA(3)(b) applies.

341JD Thefinalised priority assessment list

(1) Within 20 business days after the Minister, under section 341JA,
receives the proposed priority assessment list for an assessment
period, the Minister may, in writing, make changes to thelist as
mentioned in subsection (2).

(2) The changesthe Minister may make are as follows:

(@) including aplaceinthelist (and also including the matters
referred to in subsection 341JA(1));

(b) omitting a place from the list (and also omitting the matters
referred to in subsection 341JA(1));

(c) changing the assessment completion time for aplacein the
list;

(d) any other changes of a kind permitted by the regulations.

(3) Inexercising the power to make changes, the Minister may have
regard to any matters that the Minister considers appropriate.

(4) Atthe end of the period of 20 business days referred to in
subsection (1), thelist, as changed (if at all) by the Minister,
becomes the finalised priority assessment list for the assessment
period.

(5) The Minister must notify the Australian Heritage Council of all
changes that the Minister makesto the list.

(6) Thefinalised priority assessment list is not alegislative instrument.

341JE Publication of finalised priority assessment list

(1) The Australian Heritage Council must publish the finalised priority
assessment list for an assessment period on the Internet.
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(2) The Australian Heritage Council must also publish the finalised
priority assessment list in accordance with any regquirements of the
regulations.

341JF Australian Heritage Council to invite comments on placesin
finalised priority assessment list

(1) Inrelation to each place included in the finalised priority
assessment list for an assessment period, the Australian Heritage
Council must publish a notice inviting people to make comments
on the place.

(2) The Australian Heritage Council may, under subsection (1),
publish a single notice relating to all of the places on the finalised
priority assessment list, or may publish a number of separate
notices, each of which relates to one or more of the places.

(3) A notice under subsection (1), in relation to a place or places:
(8 must be published in accordance with the regulations referred
toin paragraph (4)(a); and
(b) must identify the place or places to which the notice relates;
and
(c) must invite people to make comments, to the Australian
Heritage Council, about:

(i) whether the place or places meet any of the
Commonwealth Heritage criteria; and
(ii) whether the place or places should be included in the
Commonwealth Heritage List; and
(d) must specify the date (the cut-off date) by which comments
must be received, which must be at least 30 business days
after the notice has been published as required by
paragraph (a); and
(e) must specify, or refer to, the manner and form requirements
that, under regulations referred to in paragraph (4)(b), apply
to making comments; and
(f) may aso invite people to comment on other matters that the
Australian Heritage Council considers appropriate; and
(g) may asoinclude any other information that the Australian
Heritage Council considers appropriate.
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(4) The regulations must provide for the following:
(a) how anotice under subsection (1) isto be published;
(b) the manner and form for making comments.

341JG Australian Heritage Council to assess places on finalised
priority assessment list and give assessmentsto Minister

(1) Inrelation to each place included in the finalised priority
assessment list for an assessment period, the Australian Heritage
Council must (by the time required by section 341JH):

() make awritten assessment whether the place meets any of
the Commonwealth Heritage criteria; and

(b) givetothe Minister:
(i) the written assessment (or a copy of it); and
(ii) acopy of the comments referred to in paragraphs (2)(a)

and (b) (whether or not they have all been taken into
account under subsection (2)).

(2) Inmaking an assessment in relation to a place, the Australian
Heritage Council, subject to subsections (3) and (4):

(&) must take into account the comments the Council receivesin
response to the notice under subsection 341JF(1) in relation
to the place; and

(b) may take into account the comments the Council receivesin
response to the opportunity referred to in paragraph (5)(c);
and

(c) may seek, and have regard to, information or advice from any
source.

(3) The Australian Heritage Council is not required to take a comment
referred to in paragraph (2)(a) into account if:

() the Council does not receive the comment until after the
cut-off date specified in the notice under subsection 341JF(1)
in relation to the place; or

(b) the Council considers that regulations referred toin
paragraph 341JF(4)(b) have not been complied with in
relation to the comment.

(4) In making an assessment, the Australian Heritage Council must not
consider any matter that does not relate to the question whether the
place meets any of the Commonwealth Heritage criteria.
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(5) If, in making an assessment, the Australian Heritage Council
considers that a place within the Australian jurisdiction might have
one or more Commonwealth Heritage values, the Council must:

(a) take all practicable steps:
(i) toidentify each person who is an owner or occupier of
all or part of the place; and
(it) if the Council considers the place might have an
indigenous heritage value—to identify each Indigenous
person who has rights or interestsin al or part of the
place; and
(b) takeall practicable stepsto advise each person identified that
the Council is assessing whether the place meets any of the
Commonwealth Heritage criteria; and
(c) give persons advised at least 20 business days to comment in
writing whether the place should be included in the
Commonwealth Heritage List.

(6) If the Australian Heritage Council is satisfied that there are likely
to be at least 50 persons referred to in subparagraph (5)(a)(i), the
Council may satisfy the requirements of subsection (5) in relation
to those persons by including the information referred to in
paragraphs (5)(b) and (c) in one or more of the following:

(a) advertisementsin a newspaper, or newspapers, circulating in
the area in which the place is located;

(b) letters addressed to “ The owner or occupier” and left at all
the premises that are wholly or partly within the place;

(c) displaysin public buildings at or near the place.

(7) If:
(a) the Australian Heritage Council considersthat the place
might have an indigenous heritage value; and
(b) there are Indigenous persons who:
(i) haverightsor interestsin all or part of the place; and
(ii) are neither owners nor occupiers of al or part of the
place; and
(c) the Australian Heritage Council is satisfied that thereis a
body, or there are bodies, that can appropriately represent
those Indigenous personsin relation to those rights and
interests;
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the Australian Heritage Council may satisfy the requirements of
subsection (5) in relation to those Indigenous persons by giving the
information referred to in paragraphs (5)(b) and (c) to that body or
those bodies.

341JH Time by which assessmentsto be provided to Minister

(1) Subsection 341JG(1) must be complied with, in relation to a place
included in the finalised priority assessment list for an assessment
period, by the assessment completion time specified in the list for
the place, or by that time as extended under this section.

(2) The Australian Heritage Council may request the Minister to
extend the assessment completion time (or that time as previously
extended) if the Council considersthat it needs more time to make
the assessment.

(3) The Minister may, in response to areguest under subsection (2),
extend the assessment completion time (or that time as previously
extended) by such period (if any) asthe Minister considers
appropriate. However, the total length of all extensions of the
assessment completion time must not be more than 5 years.

(4) An extension under subsection (3) must be made in writing.

(5) If the Minister grants an extension under this section, the Minister
must publish particulars of the extension in away that the Minister
considers appropriate.

341J1 Decision about inclusion of a placein the Commonwealth
Heritage List

Minister to decide whether or not to include place

(1) After receiving from the Australian Heritage Council an
assessment under section 341JG whether a place (the assessed
place) meets any of the Commonwealth Heritage criteria, the
Minister must:

(@) by instrument published in the Gazette, include in the
Commonwealth Heritage List:

(i) the assessed place or a part of the assessed place; and
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(ii) the Commonwealth Heritage values of the assessed
place, or that part of the assessed place, that are
specified in the instrument; or

(b) inwriting, decide not to include the assessed place in the
Commonwealth Heritage List.

Note: The Minister may include a place in the Commonwealth Heritage List
only if the Minister is satisfied that the place has one or more
Commonwealth Heritage val ues (see subsection 341C(2)).

(2) Subject to subsection (3), the Minister must comply with
subsection (1) within 90 business days after the day on which the
Minister receives the assessment.

(3) The Minister may, in writing, extend or further extend the period
for complying with subsection (1).

(4) Particulars of an extension or further extension under
subsection (3) must be published on the Internet and in any other
way required by regulations.

(5) For the purpose of deciding what action to take under
subsection (1) in relation to the assessed place:
(a) the Minister must have regard to:
(i) the Australian Heritage Council’ s assessment whether
the assessed place meets any of the Commonwealth
Heritage criteria; and
(ii) the comments (if any), acopy of which were given to
the Minister under subsection 341JG(1) with the
assessment; and
(b) the Minister may seek, and have regard to, information or
advice from any source.

Additional requirements if Minister decides to include place

(6) If the Minister includes the assessed place, or a part of the assessed
place (the listed part of the assessed place), in the Commonwealth
Heritage List, he or she must, within areasonable time:

(a) take all practicable stepsto:
(i) identify each person who isan owner or occupier of all
or part of the assessed place; and
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(ii) advise each person identified that the assessed place, or
the listed part of the assessed place, has been included
in the Commonwealth Heritage List; and

(b) if the assessed place:
(i) was nominated; or
(ii) wasincluded in a place that was nominated; or
(iii) includes a place that was nominated;

by aperson in response to a notice under subsection
341H(1)—advise the person that the assessed place, or the
listed part of the assessed place, has been included in the
Commonwealth Heritage List; and

(c) publish acopy of the instrument referred toin
paragraph (1)(a) on the Internet; and

(d) publish acopy or summary of that instrument in accordance
with any other requirements specified in the regulations.

(7) Paragraph (6)(a) does not apply unless the assessed place is within
the Australian jurisdiction.

(8) If the Minister is satisfied that there are likely to be at least 50
persons referred to in subparagraph (6)(a)(i), the Minister may
satisfy the requirements of that paragraph in relation to those
persons by including the advice referred to in that paragraph in one
or more of the following:

(a) advertisementsin a newspaper, or newspapers, circulating in
the area in which the assessed placeis located;

(b) letters addressed to “ The owner or occupier” and left at al
the premises that are wholly or partly within the assessed
place;

(c) displaysin public buildings at or near the assessed place.

Additional requirements if Minister decides not to include place

(9) If the Minister decides not to include the assessed placein the
Commonwealth Heritage List, the Minister must, within 10
business days after making the decision:

(@) publish the decision on the Internet; and
(b) if the assessed place:
(i) was nominated; or
(if) wasincluded in a place that was nhominated; or
(iii) includes a place that was nominated;
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by a person in response to a notice under subsection
341H(1)—advise the person of the decision, and of the
reasons for the decision.

Note: Subsection (9) appliesin a case where the Minister decides that none
of the assessed place isto be included in the Commonwealth Heritage
List.

Subdivision BB—Inclusion of placesin the Commonwealth
Heritage List: emergency process

34133 Simplified outline

Thefollowing isasimplified outline of this Subdivision:

This Subdivision sets out the emergency process for the inclusion
of placesin the Commonwealth Heritage List.

The emergency process involves the following steps:

(@ the Minister may include aplacein the
Commonwealth Heritage List if it isunder threat
(see section 341JK);

(b) the Minister asksthe Australian Heritage Council
to assess the place (see section 341JL);

(c) theAustralian Heritage Council publishes notice of
the listing and invites comments (see
section 341IM);

(d) the Australian Heritage Council assesses the place,
and gives the assessment to the Minister (see
sections 341JN and 341JO);

(e) the Minister has 12 months from the listing of the
place to decide whether it should continue to be
listed, and the listing will lapse if the Minister does
not make a decision within that period (see
section 341JP).
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341JK Minister may include placein Commonwealth Heritage List
if under threat

(1) If the Minister believes:
(a) aplace has or may have one or more Commonwealth
Heritage values; and
(b) any of those valuesis under threat of a significant adverse
impact; and
(c) that threat is both likely and imminent;

the Minister may, by instrument published in the Gazette, include
in the Commonwealth Heritage List the place and the
Commonwealth Heritage values the Minister believes the place has

or may have.
Note: For which places can be included in the Commonwealth Heritage List,
see subsection 341C(2).
) If:

(@) the placeisincluded in the Commonwealth Heritage List
under subsection (1); and
(b) before that inclusion of the place, the place was being
considered for inclusion in the List under the process set out
in Subdivision BA;
that process ceases to apply to the place when it isincluded in the
List under subsection (1).
Note: Subsection (2) does not prevent the process in Subdivision BA again
starting to apply to the placeif (for example) the place ceasesto be

listed because of subsection 341JP(1) or (4) and a person subsequently
nominates the place under that Subdivision.

(3) If the placeisincluded in the Commonwealth Heritage List under
subsection (1), the Minister must:

(@) inany case—within 10 business days after the inclusion of
the place, publish a copy of the instrument under
subsection (1):

(i) onthe Internet; and
(if) inaccordance with any other requirements specified in
the regulations; and

(b) if the place iswithin the Australian jurisdiction—take all
practicable steps to:

(i) identify each person who isan owner or occupier of all
or part of the place; and
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(ii) advise each person identified that the place has been
included in the Commonwealth Heritage List.

(4) If the Minister is satisfied that there are likely to be at least 50
persons referred to in subparagraph (3)(b)(i), the Minister may
satisfy the requirements of paragraph (3)(b) in relation to those
persons by including the advice referred to in that paragraph in one
or more of the following:

() advertisementsin a newspaper, or newspapers, circulating in
the areain which the place is located;

(b) letters addressed to “ The owner or occupier” and left at all
the premises that are wholly or partly within the place;

(c) displaysin public buildings at or near the place.

341JL Minister to ask Australian Heritage Council for assessment

(1) If the Minister includes a place in the Commonwealth Heritage List
under section 341JK, the Minister must, in writing, request the
Australian Heritage Council to give the Minister an assessment of
whether the place meets any of the Commonwealth Heritage
criteria.

(2) Therequest must specify the assessment completion time for the
assessment.

Note: When specifying an assessment completion time, the 12-month period
referred to in subsection 341JP(1) should be considered.

341JM Publication of listing of place and inviting comments

(1) If the Australian Heritage Council receives a request under
subsection 341JL(1) in relation to a place that has been included in
the Commonwealth Heritage List, the Council must publish a
notice inviting people to comment on the listing of the place.

(2) A notice under subsection (1) in relation to a place:
(&) must be published in accordance with the regulations referred
to in paragraph (3)(a); and
(b) must contain the following:
(i) adescription of the place;
(ii) astatement that the place has been included in the
Commonwealth Heritage List, and that specifies the
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Commonwealth Heritage values that have been included
inthe List in relation to the place;
(iii) the date on which the place was so included; and
(c) must invite people to make comments, to the Australian
Heritage Council, about:
(i) whether the place meets any of the Commonwealth
Heritage criteria; and
(if) whether the place should continue to be included in the
Commonwealth Heritage List; and
(d) must specify the date (the cut-off date) by which comments
must be received, which must be at least 30 business days
after the notice has been published as required by
paragraph (a); and
(e) must specify, or refer to, the manner and form requirements
that, under regulations referred to in paragraph (3)(b), apply
to making comments.

(3) Theregulations may provide for either or both of the following:
(@) how anotice under subsection (1) isto be published;
(b) the manner and form for making comments.

341JN Australian Heritage Council to assess place and give
assessment to Minister

(1) Section 341JG appliesin relation to arequest under subsection
341JL(1) asif:

(a) areferencein section 341JG to aplace included in the
finalised priority assessment list for an assessment period
were areference to the place to which the request relates; and

(b) areferencein section 341JG to the notice under subsection
341JF(1) in relation to the place were areference to the
notice under subsection 341JM (1) in relation to the place;
and

(c) areferencein section 341JG to regulations referred to in
paragraph 341JF(4)(b) were areference to regulations
referred to in paragraph 341IM(3)(b); and

(d) areferencein section 341JG to whether the place should be
included in the Commonwealth Heritage List were a
reference to whether the place should continue to be included
in the Commonwealth Heritage List.
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(2) A referencein another provision of this Act to section 341JG, or to
aprovision of that section, includes areference to that section or
provision as it applies because of this section.

341JO Time by which assessmentsto be provided to Minister

(1) Section 341JH appliesin relation to arequest under subsection
341JL(1) asif:

(a) areferencein section 341JH to a place included in the
finalised priority assessment list for an assessment period
were areference to the place to which the request relates; and

(b) areferencein section 341JH to the assessment completion
time specified in the list for the place were areference to the
assessment compl etion time specified in the request.

(2) A referencein another provision of this Act to section 341JH, or to
aprovision of that section, includes areference to that section or
provision as it applies because of this section.

341JP Decision about placeremaining in the Commonwealth
Heritage List

Minister to decide whether place should remain listed

(1) Within 12 months after the inclusion of aplacein the
Commonwesalth Heritage List under section 341JK, the Minister
must, by instrument published in the Gazette, subject to
subsections (2) and (3):

(a) do one of the following:

(i) statethat the place remains in the Commonwealth
Heritage List with its boundary unaltered;

(ii) ater the boundary of the place described in the
Commonwealth Heritage List (whether or not the
alteration resultsin an overall increase or decrease in
the extent of the place included in the List);

(iii) remove from the Commonwealth Heritage List the place
and its Commonwealth Heritage values; and
(b) if the placeis not removed from the Commonwealth Heritage
List under subparagraph (a)(iii)—do al or any of the
following:
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(i) statethat specified Commonwealth Heritage values
included in the List under section 341JK for the place
remaininthe List for the place;

(if) includeinthe List for the place specified
Commonwealth Heritage values of the place that were
not included in the List under section 341JK for the
place;

(iif) remove from the List for the place specified
Commonwealth Heritage values that were included in
the List under section 341JK for the place.

(2) The Minister must not take action under subsection (1) unlessthe
Minister has received an assessment from the Australian Heritage
Council under section 341JG in relation to the place.

(3) The Minister must not take action under subsection (1) that results
in the place remaining in the Commonwealth Heritage List
(whether or not with the same or a different boundary) unless the
Minister is satisfied that the place has one or more Commonwealth
Heritage values.

Listing lapses automatically if action not taken within 12 months of
listing

(4) If the Minister does not take action under subsection (1) within the
period referred to in that subsection, the place, and its listed
Commonwealth Heritage values, are automatically removed from
the Commonwealth Heritage List, by force of this subsection, at
the end of that period.

Note: This subsection applies even if the Minister is prevented from taking
action under subsection (1) because of subsection (2).

Matters to be considered

(5) For the purpose of deciding what action to take under
subsection (1) in relation to the place:
(a) the Minister must have regard to:
(i) the Australian Heritage Council’ s assessment whether
the place meets any of the Commonwealth Heritage
criteria; and
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(ii) the comments (if any), a copy of which were given to
the Minister under subsection 341JG(1) with the
assessment; and

(b) the Minister may seek, and have regard to, information or
advice from any source.

Disapplying section 341L

(6) Section 341L does not apply to:

(a) an alteration of the boundary of the place, under
subparagraph (1)(a)(ii) of this section, that has the effect of
removing part of the place from the Commonweslth Heritage
List; or

(b) theremoval of the place and its Commonwealth Heritage
values under subparagraph (1)(a)(iii) of this section; or

(c) theremova of aCommonwealth Heritage value of the place
under subparagraph (1)(b)(iii) of this section.

Minister to publish copy or summary of subsection (1) notice

(7) The Minister must publish a copy or summary of the instrument
referred to in subsection (1). The regulations may specify how the
publication isto be made. Subject to any such regulations, the
publication must be made in away that the Minister considers

appropriate.

Additional requirementsif place etc. is removed under
subsection (1)

(8) If, under subsection (1), the Minister removes from the
Commonwealth Heritage List the place or a Commonwealth
Heritage value of the place, or alters the boundary of the place
described in the List, the Minister must, within 10 business days
after the removal or alteration:

() in any case—publish a copy of the instrument referred to in
subsection (1) on the Internet; and

(b) if the place iswithin the Australian jurisdiction—advise each
person identified by the Minister as an owner or occupier of
al or part of the place of the removal or ateration.

Note: For the obligation to identify owners or occupiers, see subsection
341K (3).
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Requirementsiif place is removed under subsection (4)

(9) If, under subsection (4), the place, and its listed Commonwealth
Heritage values, are removed from the Commonwealth Heritage
List, the Minister must, within 10 business days after the removal:

(a) inany case—publish notice of the removal on the Internet;
and

(b) if the place iswithin the Australian jurisdiction—advise each
person identified by the Minister as an owner or occupier of
al or part of the place of the removal.

Note: For the obligation to identify owners or occupiers, see subsection
341K (3).

Alter native methods of notifying owners and occupiers

(20) If the Minister is satisfied that there are likely to be at least 50
persons referred to in paragraph (8)(b) or (9)(b), the Council may
satisfy the requirements of that paragraph in relation to those
persons by including the advice referred to in that paragraph in one
or more of the following:

(a) advertisements in a newspaper, or newspapers, circulating in
the areain which the place is located;

(b) letters addressed to “ The owner or occupier” and left at all
the premises that are wholly or partly within the place;

(c) displaysin public buildings at or near the place.

Subdivision BC—Other provisionsrelating to the
Commonwealth Heritage List

341JQ Co-ordination with Scientific Committee—Council
undertaking assessment

(1) Thissection appliesif:
(@) the Australian Heritage Council undertakes an assessment of
aplace under Subdivision BA or Subdivision BB; and
(b) before giving the assessment to the Minister, the Council
becomes aware that:
(i) the Scientific Committee is undertaking, or has
undertaken, an assessment under Division 1 of Part 13;
and
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(ii) thereisamatter that is relevant to both the assessment
referred to in paragraph (a) and the assessment referred
to in subparagraph (i).

(2) A member of the Australian Heritage Council may discuss the
matter with a member of the Scientific Committee.

(3) Beforethe Australian Heritage Council gives an assessment of the
place to the Minister under Subdivision BA or Subdivision BB, the
Council must comply with subsection (4) or (6).

(4) If the Scientific Committee has not yet given the Minister an
assessment that deals with that matter, the Australian Heritage
Council must:

(&) givethe Scientific Committee a copy of the assessment of the
place that the Council proposes to give to the Minister; and

(b) invite the Scientific Committee to give the Council its
comments in relation to that matter; and

(c) takeinto account, in finalising the assessment of the place
that the Council givesthe Minister, any comments that the
Scientific Committee makesin relation to that matter in
response to that invitation within 14 days, or such longer
period asis specified in the invitation, after being given the
invitation.

(5) If the Australian Heritage Council gives the Scientific Committee a
copy of aproposed assessment of a place under paragraph (4)(a),
the Council must also give the Scientific Committee a copy of the
assessment of that place that the Council givesthe Minister.

(6) If:
(a) the Scientific Committee has already given the Minister an
assessment that deals with that matter; and
(b) the Australian Heritage Council has been given a copy of that
assessment;
the Australian Heritage Council must take that assessment into
account in finalising the assessment of the place that the Council
givesthe Minister.

(7) If, under section 194S or 194T, the Scientific Committee gives the
Australian Heritage Council a proposed assessment, or an
assessment, that deals with a particular matter because the Council
is undertaking an assessment that deals with that matter, a member
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of the Council may discuss that matter with a member of the
Scientific Committee.

(8) Subsection (2), paragraph (4)(a) and subsections (5) and (7) have
effect despite section 341R.

341JR Co-ordination with Scientific Committee—Council given
assessment to Minister

(1) Thissection appliesif:
(a) the Australian Heritage Council has given to the Minister an
assessment of a place under Subdivision BA or Subdivision
BB; and
(b) the Council isaware that:
(i) the Scientific Committee is undertaking an assessment
under Division 1 of Part 13; and
(i) thereisamatter that isrelevant to both the assessment

referred to in paragraph (@) and the assessment referred
to in subparagraph (i).

(2) The Australian Heritage Council must, within 7 days after
becoming aware as referred to in paragraph (1)(b):
(@) ensure the Scientific Committee is aware of the existence of
the paragraph (1)(a) assessment dealing with the matter; and
(b) give the Scientific Committee a copy of the assessment.

(3) A member of the Australian Heritage Council may discuss the
matter with a member of the Scientific Committee.

(4) Subsections (2) and (3) have effect despite section 341R.

341K Listing process not affected by changing boundaries of a place

(1) Thissection is about compliance with a provision of Subdivision
BA or BB that requires or permits an act to be donein relation to
the place identified by express or implied reference to an earlier
provision of that Subdivision.

(2) Itissufficient compliance with the provision if the act isdonein
relation to a place whose boundary overlaps the boundary of the
place identified by reference to the earlier provision.
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©)

This section does not affect the validity of the act so far as that
depends on something other than the act being done in relation to
the place.

341L Removal of placesor Commonwealth Heritage values from the

(1)

)

©)

(4)

Commonwealth Heritage List

The Minister must remove all or part of aplace from the
Commonwealth Heritage List as soon as practicable after the
Minister becomes aware that:
(@) the placeor part isno longer in a Commonwealth area; or
(b) the place or part is no longer owned or leased by the
Commonwealth or a Commonwealth agency, if the place or
part is outside the Australian jurisdiction.

The Minister may remove al or part of a place from the
Commonwealth Heritage List only if the Minister is satisfied that:
(a) ignoring subsection 341D(2), the place no longer has any
Commonwealth Heritage values or the part no longer
contributes to any of the Commonwealth Heritage values of
the place; or
(b) itisnecessary in the interests of Australia’ s defence or
security to do so.

Note: A place or part of a place may also be removed from the
Commonwealth Heritage List under subsection 341JP(1).

The Minister may remove one or more Commonwealth Heritage
valuesincluded in the Commonwealth Heritage List for a
Commonwealth Heritage place only if the Minister is satisfied that:
(a) ignoring subsection 341D(2), the place no longer has the
Commonwealth Heritage value or values; or
(b) itisnecessary in the interests of Australia’ s defence or
security to do so.

The Minister can remove all or part of aplace, or a Commonwealth
Heritage value of aplace, only by instrument:

(a) published in the Gazette; and
(b) including a statement of the reasons for the removal.

Note: The Minister must first obtain and consider the advice of the
Australian Heritage Council (see section 341M).
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(5) Theinstrument must deal with only one of the following kinds of
removal:

(@) removal (removal for loss of value) of aplace, part or
Commonwealth Heritage value because of paragraph (2)(a)
or (3)(a);
(b) removal of aplace, part or Commonwealth Heritage value
because of subsection (1) or paragraph (2)(b) or (3)(b).
If the instrument purports to deal with both kinds, it has no effect
so far asit deals with aremoval for loss of value.

(6) If theinstrument deals only with removal for loss of value, the
instrument:
(a) isadisalowable instrument for the purposes of section 46A
of the Acts Interpretation Act 1901; and

(b) takes effect (despite section 48 of that Act) on the first day on
which it isno longer liable to be disallowed, or to be taken to
have been disallowed, under that section asit appliesin
relation to the instrument because of section 46A of that Act.

(7) Within 10 business days of publication of the instrument in the
Gazette, the Minister must publish, on the Internet and in each
other way required by the regulations (if any), a copy of the
instrument.

341IM Minister must consider advice of the Australian Heritage
Council and public comments

(1) Beforethe Minister removes from the Commonwealth Heritage
List under section 341L all or part of a place or one or more of a
place’ s Commonwealth Heritage values in aremoval for loss of
value, the Minister must:

(a) givethe Chair of the Australian Heritage Council awritten
request for the Council to give the Minister advice on the
proposed removal; and

(b) publish, on the Internet, in adaily newspaper circulating in
each State and self-governing Territory and in each other
way required by the regulations (if any), a notice:

(i) describing the proposed removal; and
(i) inviting anyone to give the Minister comments, within
20 business days, on the proposed removal.
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The Minister must publish the notice within 20 business days of
giving the request.

(2) The Australian Heritage Council must give the advice to the
Minister within the period specified by the Minister.

(3) The Minister must consider the advice, if he or she receivesit by
the end of that period, and the comments (if any) received in
accordance with the notice.

(4) In preparing the advice, the Australian Heritage Council must not
consider any matter that does not relate to the Commonwealth
Heritage values of the place concerned.

(5) The Minister must:

(a) decide whether to remove from the Commonwealth Heritage
List the place or part concerned, or the Commonwealth
Heritage value or values of the place concerned; and

(b) if the Minister decides to remove the place or part, or the
Commonwealth Heritage value or values of the place—
ensure that an instrument removing the place, part or
Commonwealth Heritage value or valuesis published in the
Gazette under subsection 341L (4);

within 60 business days after the earlier of the advice being
received by the Minister and the specified period for giving advice
to the Minister ending.

(6) However, the time limit in subsection (5) does not apply if the
place iswholly or partly outside the Australian jurisdiction.

341N Specifying one or mor e additional Commonwealth Heritage
valuesfor a Commonwealth Heritage place

(1) Theregulations may make provision for, or in relation to, the
specification in the Commonwealth Heritage List of additional
Commonwealth Heritage valuesin relation to Commonwealth
Heritage places.

(2) Without limiting the generality of subsection (1), regulations may
make provision as mentioned in that subsection by specifying
modifications of provisions of this Act. However, regul ations must
not:

Environment Protection and Biodiversity Conservation Act 1999 211



Chapter 5 Conservation of hiodiversity and heritage
Part 15 Protected areas
Division 3A Managing Commonwealth Heritage places

Section 341P

(a) increase, or have the effect of increasing, the maximum
penalty for any offence; or

(b) widen, or have the effect of widening, the scope of any
offence.

(3) Inthissection:

modifications includes additions, omissions or substitutions.

341P Commonwealth Heritage List must be publicly available

The Minister must ensure that:
() up-to-date copies of the Commonwealth Heritage List are
available for free to the public on request; and

(b) an up-to-date copy of the Commonwealth Heritage Listis
available on the Internet.

Note: The copies of the Commonwealth Heritage List made publicly
available may not contain certain information kept confidential under
section 341Q.

341Q Certain information may be kept confidential

(1) Thissection appliesif the Minister considers that the heritage
values of a place could be significantly damaged by the disclosure
of some or all of the following information, or by the presence or
actions of personsif some or all of the following information were
disclosed publicly:

(@) the place's preciselocation;
(b) the place’s heritage values;
(c) any other information about the place.

(2) Itissufficient compliance with this Act if only a general
description of the place, itslocation or its Commonwesalth Heritage
valuesisincluded in:

(a) the Commonwealth Heritage List as made publicly available;
or

(b) aninstrument or other document created for the purposes of
this Act.
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341R Disclosure of Australian Heritage Council’ s assessments and
advice

(1) A member of the Australian Heritage Council has a duty not to
disclose the following to a person other than the Minister, an
employee in the Department whose duties relate to the Council or
another member of the Council:

(a) an assessment under section 341JG whether a place meets
any of the Commonwealth Heritage criteria, any information
relating to the assessment or any information about the
nomination (if any) that led to the making of the assessment;

(b) advice under section 341M concerning a place or any
information relating to the advice.

(2) However:
(@) the duty not to disclose athing described in paragraph (1)(a)
in relation to a place does not exist after:

(i) publication in the Gazette of an instrument under
paragraph 341J1(1)(a) or subsection 341JP(1) in relation
to the place; or

(ii) the Minister decides under paragraph 341JI(1)(b) not to
include the place in the Commonwealth Heritage List;
and

(b) the duty not to disclose athing described in paragraph (1)(b)
in relation to a place does not exist after:

(i) publication in the Gazette of an instrument under
section 341L relating to the place; or

(ii) the Minister decides under section 341M not to remove
the place or a part of the place, or one or more of the
place’ s Commonwealth Heritage values, from the
Commonwealth Heritage List.

(2A) This section does not prevent the Australian Heritage Council from
informing a person, or having discussions with a person, about the
conseguences that result or may result from:

() aplace being, or not being, included in the Commonwealth
Heritage List; or

(b) Commonwealth Heritage values of a place being, or not
being, included in the List; or

(c) aplace or part of aplace, or one or more Commonwealth
Heritage values of a place, being removed from the List.
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(2B) Subsection (1) does not apply to adisclosure of particular
information if:

(@) the Chair of the Australian Heritage Council requests the
Minister to give permission to disclose that information to a
particular person (or persons within a particular group of
persons); and

(b) the Minister gives that permission; and

(c) the disclosure is made to that person (or a person within that
group).

(3) After amember of the Australian Heritage Council has ceased
under subsection (2) to have aduty not to disclose:

(a) an assessment under section 341JG whether a place meetsthe
Commonwealth Heritage criteria; or

(b) advice under section 341M concerning a place;

the member must give a copy of the assessment or adviceto
anyone who asksfor it.

(4) If:

(&) amember of the Australian Heritage Council proposesto
give a person under subsection (3) a copy of an assessment or
advice relating to a place; and

(b) the member isaware that, under section 341Q, it would be
sufficient compliance with this Act if the copy included only
agenera description of the place, itslocation or its
Commonwealth Heritage values,

the member must take reasonable steps to ensure that the copy
given to the person does not include a more detailed description

than is necessary for sufficient compliance with this Act under that
section.

Subdivision C—M anagement plansfor Commonwealth
Heritage places

341S Management plansfor Commonwealth Heritage places

(1) A Commonwesalth agency must make a written plan to protect and
manage the Commonwealth Heritage values of a Commonwealth
Heritage place it owns or controls. The agency must do so within
the period mentioned either:
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(a) at thetime the agency starts owning or controlling the place,
in the agency’ s heritage strategy under section 341ZA; or

(b) after that time, in the agency’ sfirst such strategy.

Note: However, a Commonwealth agency must not make plans for
managing certain places (see section 341U).

(2) The Commonwealth agency may, in writing, amend the plan or
revoke and replace the plan.

(3) A Commonwealth agency must give notice, in accordance with the
regulations, if the agency:
(&) makes aplan for aCommonwealth Heritage place; or
(b) amends such aplan; or
(c) revokesand replaces such aplan.

Note: Subdivision E imposes other obligations on Commonwealth agencies.

(4) A plan must:
(a) addressthe matters prescribed by the regulations; and

(b) not be inconsistent with the Commonwealth Heritage
management principles (see Subdivision D).

(5) If the Commonwealth Heritage management principles change so
that a plan (the earlier plan) isinconsistent with them, the agency
concerned must as soon as practicable make a written instrument:

(@) amending the earlier plan to make it consistent with the
principles; or
(b) revoking and replacing the earlier plan.

(6) Before making, amending or revoking and replacing a plan, the
agency concerned must:
(a) ask the Minister for advice on the proposed plan or
amendment and must take account of any such advice
received from the Minister; and

(b) seek in accordance with the regulations, and consider,

comments from anyone about the matters to be addressed by
the proposed plan or amendment.

(7) The Minister must consult with the Australian Heritage Council in
preparing an advice for the purposes of this section.

(8) A plan, an amendment of a plan, or arevocation and replacement
of aplan, isalegislative instrument.
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341T Endorsing management plansfor Commonwealth Heritage
places

(1) A Commonwealth agency that makes a plan for managing a
Commonwealth Heritage place may ask the Minister to endorse the
plan. If the Commonwealth agency does so, it must give the
Minister a copy of the plan.

(1A) The Minister must decide within 60 business days of being given
the copy of the plan whether or not to endorse the plan.

(1B) Within 10 business days of making the decision, the Minister must
inform the Commonwealth agency in writing of the decision and
publish on the Internet a notice of the decision.

(2) The Minister:
(8 may only endorse a plan that the Minister is satisfied
provides for the conservation of the Commonwealth Heritage
values of the place concerned; and

(b) must not endorse a plan that the Minister considersis
inconsi stent with the Commonwealth Heritage management
principles (see Subdivision D).

(3) The Minister may, at any time, revoke an endorsement of aplan if
the Minister considersit appropriate to do so.

341U Restriction on ability to make plans

(1) Despite section 341S, a Commonwealth agency must not make a
plan for managing so much of a Commonwealth Heritage place as
isin a Commonwealth reserve and covered by another plan under
this Act.

(2) Despite section 341S, a Commonwealth agency must not make a
plan for managing so much of a Commonwealth Heritage place as
isin the Territory of Heard Island and McDonald Islands and
covered by aplan in operation under the Environment Protection
and Management Ordinance 1987 of that Territory.
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341V Compliance with plans by the Commonwealth and
Commonwealth agencies

(1) The Commonwesalth or a Commonwesalth agency must not:
(a) contravene aplan made under section 341S; or
(b) authorise another person to do, or omit to do, anything that, if
it were done or omitted to be done by the Commonwealth or
the Commonwealth agency (as appropriate), would
contravene such aplan.

(2) If thereisno planin force under section 341S for a particular
Commonwealth Heritage place, the Commonwealth and each
Commonwealth agency must take all reasonable stepsto ensure
that its acts (if any) relating to the place are not inconsistent with
the Commonwealth Heritage management principles.

341W Multiple plansin the same document

To avoid doubt, a plan for managing a Commonwealth Heritage
place may be in the same document as:
() one or more other plans for managing Commonwealth
Heritage places; or
(b) one or more other plans that this Act or another law of the
Commonwealth requires or permits to be prepared.

341X Review of plansat least every 5 years

(1) Atleast oncein every 5 year period after a plan for managing a
Commonwealth Heritage place is made under section 341S, the
Commonwealth agency concerned must cause areview of the plan
to be carried out.

(2) Thereview must:

(a) assesswhether the plan is consistent with the Commonwealth
Heritage management principlesin force at the time; and

(b) assesswhether the plan is effective in protecting and
conserving the Commonwealth Heritage values of the place;
and

(c) make recommendations for the improved protection of the
Commonwealth Heritage values of the place.
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(3) The person carrying out the review must publish, on the Internet
and in adaily newspaper circulating in each State and
self-governing Territory, anotice inviting anyone to give the
person comments within 20 business days on:

(a) whether the plan is consistent with the Commonwealth
Heritage management principles; and

(b) the effectiveness of the plan in protecting and conserving the
Commonwealth Heritage values of the place.

(4) Incarrying out the review, the person must consider the comments
(if any) received in accordance with the notice.

Subdivision D—The Commonwealth Heritage management
principles

341Y Commonwealth Heritage management principles

(1) The regulations must prescribe principles for managing
Commonwealth Heritage places. The principles prescribed are the
Commonwealth Heritage management principles.

(2) Theregulations may prescribe obligations to implement or give
effect to the Commonwealth Heritage management principles.

(3) A person must comply with the regulations to the extent that they
impose obligations on the person.

Subdivision E—Obligations of Commonwealth agencies

341Z Obligation to assist the Minister and the Australian Heritage
Council

A Commonwealth agency that owns or controls a place that has, or
might have, one or more Commonwealth Heritage values must take
all reasonable stepsto assist the Minister and the Australian
Heritage Council in the identification, assessment and monitoring
of the place’ s Commonwealth Heritage values.
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341ZA Heritage strategies

(1)

(1A)

)

©)

(4)

)

If a Commonwealth agency owns or controls one or more places,
the agency must:

() prepare awritten heritage strategy for managing the places to
protect and conserve their Commonwealth Heritage val ues;
and

(b) give acopy of the strategy to the Minister;

as soon as practicable and in any event within 2 years after the later
of:

(c) thetime the agency first owns or controls a place; and

(d) the commencement of this section.

Note: The heritage strategy will apply to every place the agency owns or
controls.

Before making a heritage strategy, the Commonwealth agency
must consult the Australian Heritage Council and take into account
any advice the agency receives from the Council.

The Commonwealth agency may, in writing, amend the heritage
strategy or revoke and replace the heritage strategy. The
Commonwealth agency must give the Minister a copy of the
amended or replacement strategy within 20 business days of the
amendment or replacement.

A heritage strategy must:

(@) mention the period within which the Commonwealth agency
must make a plan under section 341S; and

(b) mention the period within which the Commonwealth agency
must do the things mentioned in subsection 3417B(1); and

(c) address the matters prescribed by the regulations (if any); and

(d) not be inconsistent with the Commonwealth Heritage
management principles.

The Minister must advise the Commonwealth agency whether or
not the agency’ s heritage strategy (whether original, amended or
replacement) isinconsistent with the Commonwealth Heritage
management principles.

At least oncein every 3 year period after a heritage strategy is
made, the Commonwealth agency concerned must cause a review
of the strategy to be carried out.
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(6) The agency must give the Minister awritten report of the review.
The report must address the matters prescribed by the regulations

(if any).

341ZB Heritage assessmentsand registers

(1) A Commonwealth agency must do all of the following within the
period mentioned in its heritage strategy:

(a) conduct a program to identify Commonwealth Heritage
values for each place it owns or controls;

(b) produce aregister that sets out, for each place it owns or
controls, the Commonwealth Heritage values (if any) of that
place;

(c) givethe Minister awritten report that includes:

(i) details of the program; and
(ii) acopy of theregister.

(2) Theregulations may prescribe all or any of the following:
(@ how Commonwealth heritage values may be identified for a
place;
(b) matters aregister must address;
(c) mattersareport to the Minister must address.

(3) A Commonwealth agency must keep its register up to date.
(4) A register may be kept electronically.

(5) If areport under paragraph (1)(c) indicates that a place owned or
controlled by a Commonwealth agency may have one or more
Commonweslth Heritage values, information from the report may
be used or referred to in a nomination of the place for inclusionin
the Commonwealth Heritage List.

341ZC Minimising adver seimpact on heritage values

A Commonwealth agency must not take an action that has, will
have or islikely to have an adverse impact on the National
Heritage values of a National Heritage place or the Commonwealth
Heritage values of a Commonwealth Heritage place, unless:
(a) thereisno feasible and prudent alternative to taking the
action; and
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(b) all measuresthat can reasonably be taken to mitigate the
impact of the action on those values are taken.

341ZE Protecting Commonwealth Heritage values of places sold or

(D

(1A)

)

©)

(4)

|leased

This section appliesif a Commonwealth agency executes a
contract for the sale or lease to someone else of a Commonwealth
areain the Australian jurisdiction that is or includes al or part of a
Commonwealth Heritage place. It does not matter whether the
agency executes the contract for the Commonwealth or on its own
behalf.

The Commonwealth agency must give the Minister at least 40
business days' notice before executing the contract.

The Commonwealth agency must ensure that the contract includes
a covenant the effect of which isto protect the Commonwealth
Heritage values of the place, unless the agency is satisfied that:
(a) having regard to other means of protecting those values,
including such a covenant in the contract is unnecessary to
protect them or is unreasonable; or

(b) including such a covenant in the contract isimpracticable.

The Commonwealth agency must inform the Minister before
executing the contract if;
(a) such acovenant:
(i) would not, or could not be made to, bind the successors
in title of the buyer or lessee; or
(ii) could be insufficient to ensure the ongoing protection of
the Commonwealth Heritage values of the place; or
(b) the agency is satisfied as described in subsection (2).
The information must include written reasons why paragraph (@)
applies or why the agency is satisfied as described in
subsection (2).

If the Minister isinformed of amatter in paragraph (3)(a) or that
the Commonwealth agency is satisfied that it is unreasonable or
impracticable to include such a covenant in the contract, the
Minister must:

(a) take all reasonable measures to enter into a conservation
agreement with the prospective buyer or lessee for the
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protection and conservation of the Commonwealth Heritage
values of the place; or

(b) advise the agency about measures to ensure the ongoing
protection of the Commonwealth Heritage values of the
place.

(5) If the Minister isinformed that the Commonwealth agency is
satisfied that it is unnecessary to include such a covenant in the
contract, the Minister may advise the agency about measures to
ensure the ongoing protection of the Commonwealth Heritage
values of the place.

(6) If the Minister advises the Commonwealth agency under this
section about measures to ensure the ongoing protection of the
Commonwealth Heritage values of the place, the agency must take
all reasonable steps to ensure that the measures are taken.

Subdivision G—Assistance for protecting Commonwealth
Heritage places

3417G Commonwealth assistance for protecting Commonwealth
Heritage places

(1) The Commonwesalth may give financial or other assistance for the
identification, promotion, protection or conservation of a
Commonwealth Heritage place to any person.

(2) The Commonwealth may give the assistance subject to conditions.

Subdivision H—Reviewing and reporting on the
Commonwealth Heritage List

341ZH Reviewing and reporting on the Commonwealth Heritage
List
(1) Atleastonceinevery 5 year period after the Commonwealth
Heritage List is established, the Minister must ensure that:
(a) areview of the Commonwealth Heritage List is carried out;
and

(b) areport of that review istabled in each House of the
Parliament.
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(2) The report must include details of:

(a) the number of placesincluded in the Commonwealth
Heritage List; and

(b) any significant damage or threat to the Commonwealth
Heritage values of those places; and

(c) how many plans under Subdivision C for managing
Commonwealth Heritage places have been made, or are
being prepared, and how effectively the plans that have been
made are operating; and

(d) the operation of any conservation agreements under Part 14
that affect Commonwealth Heritage places; and

(e) al nominations, assessments and changes to the
Commonwealth Heritage List under this Division during the
period of review; and

(f) compliance with this Act in relation to Commonwealth
Heritage places; and

(g) any other matters that the Minister considers relevant.
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Division 4—Commonwealth reserves
Subdivision A—Simplified outline of this Division

342 Simplified outline of this Division

Thefollowing is a simplified outline of this Division:

Commonwealth reserves can be declared over areas of land or sea:
(@ that the Commonwealth owns or |eases; or
(b) that arein a Commonwealth marine area; or

(c) outside Australia that the Commonwealth has
international obligationsto protect.

A Proclamation must assign the reserve to a particular category,
that affects how the reserve is managed and used.

Some activities can be undertaken in areserve only if a
management plan provides for them. Commonwealth agencies
must comply with a management plan. Regulations can be made to
control awide range of activitiesin reserves.

The Minister may approve a management plan prepared by the
Director and any Board for areserve.

In agreement with indigenous people, the Minister can set up a
Board for areserve including land leased from indigenous people.

Subdivision B—Declaring and revoking Commonwealth
reserves

343 Simplified outline of this Subdivision

The following is asimplified outline of this Subdivision:
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The Governor-General can proclaim Commonwealth reserves over
areas of land or sea:

(& that the Commonwealth owns; or
(b) that the Commonwealth or the Director leases; or
(¢) that arein aCommonwealth marine area; or

(d) outside Australiathat the Commonwealth has
international obligations to protect.

A Proclamation must assign the reserve to a particular category
that affects how the reserve is managed and used.

Proclamations can be made to alter and revoke reserves,

The Director must consult publicly before some Proclamations are
made.

344 Declaring Commonwealth reserves

Declaring a Commonwealth reserve

(1) The Governor-General may, by Proclamation, declare asa
Commonwealth reserve:
(a) anareaof land:
(i) that is owned by the Commonwealth in a Territory; or
(i) that is owned by the Commonwealth outside a Territory;
or
(iii) that is held under lease by the Commonwealth or the
Director in aTerritory; or
(iv) that isheld under lease by the Commonwealth or the
Director outside a Territory; or
(v) outside Australiaand in respect of which Australia has
obligations relating to biodiversity or heritage under an
agreement with one or more other countries that may
appropriately be met by declaring the area a
Commonwealth reserve; or
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(b) an areaof sea:
(i) inaCommonwealth marine area; or

(ii) outside Australiaand in respect of which Australia has
obligations relating to biodiversity or heritage under an
agreement with one or more other countries that may
appropriately be met by declaring the area a
Commonweadlth reserve; or

(c) an areaof land described in paragraph (a) and sea described
in paragraph (b).
Note 1: Section 351 sets out some prerequisites for making Proclamations.

Note2: A referenceto Australiagenerally includesits coastal sea. See
section 15B of the Acts Interpretation Act 1901.

Limits on acquiring land for reservation

(2) If land:
(a) isin:
(i) aState or self-governing Territory (except the Northern
Territory); or
(ii) the Northern Territory outside both Uluru-Kata Tjuta
National Park and the Alligator Rivers Region (as
defined by the Environment Protection (Alligator Rivers
Region) Act 1978); and
(b) isdedicated or reserved under alaw of the State or Territory
for purposes related to nature conservation or the protection
of areas of historical, archaeological or geological
importance or of areas having special significancein relation
to indigenous persons;
the Commonwealth must not acquire the land for the purposes of
declaring it a Commonwealth reserve, without the consent of the
State or Territory.

Uluru-Kata Tjuta National Park

(3) Uluru-Kata Tjuta National Park isthe Commonwealth reserve (as
it exists from time to time) to which the name Uluru-Kata Tjuta
National Park was given by Proclamation continued in force by the
Environmental Reform (Consequential Provisions) Act 1999.
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345 Extent of Commonwealth reserve

(1) A Commonwealth reserve includes:

(a) land or seabed to the depth stated in the Proclamation
declaring the Commonwealth reserve; and

(b) the waters and seabed under any seain the area declared asa
Commonwealth reserve.

(2) InthisAct:

land includes subsoil of land and any body of water (whether
flowing or not) except the sea.

seabed includes:
(a) the surface of acoral formation; and

(b) subsoil of seabed (including coral beneath the surface of a
coral formation).

345A Commonwealth usagerightsvest in Director

(1) When a Commonweslth reserve is declared, a usage right that
relatesto land or seabed in the reserve and is held by the
Commonwealth vestsin the Director, by force of this subsection.

(2) If the Commonwealth acquires a usage right relating to land or
seabed in a Commonwealth reserve, the usage right vestsin the
Director.

(3) Thissection does not vest in the Director a usage right in respect of
minerals, despite subsections (1) and (2).

346 Content of Proclamation declaring Commonwealth reserve

Content of Proclamation

(1) The Proclamation declaring an area to be a Commonwealth reserve
must:

(a) giveanameto thereserve; and
(b) state the purposes for which the reserveis declared; and
(c) statethe depth of any land included in the reserve; and

(d) state the depth of the seabed that is under any seaincluded in
the reserve; and
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(e) assign thereserveto acategory (an IUCN category)
prescribed in regulations made for the purposes of this
subsection.

Assigning different zones of a reserve to different IUCN categories

(2) A Proclamation may also divide areserve into zones and assign
each zoneto an IUCN category.

Assigning leasehold land to IUCN categories

(3) Before the Governor-General makes a Proclamation assigning a
Commonwealth reserve or zone including land or seabed held by
the Commonwealth or the Director under lease to a particular
IUCN category, the Minister must be satisfied that the category to
which it is proposed to assign the reserve or zoneis consistent with
the terms of the lease.

347 Assigning Commonwealth reserves and zonesto |lUCN
categories

Before the Governor-General makes a Proclamation assigning a
Commonwealth reserve, or a zone within a Commonwealth
reserve, to a particular IUCN category, the Minister must be
satisfied:
(a) that the reserve or zone:
(i) hasthe characteristics (if any) prescribed by the
regulations for the category; and
(ii) meetsthe criteria (if any) prescribed by the regulations
for the category; and
(b) that the reserve or zone should be managed in accordance
with the Australian IUCN reserve management principles for
the category.

348 Australian TUCN reserve management principles

(1) Theregulations must prescribe principles for each IUCN category.
The principles prescribed for an IUCN category are the Australian
IUCN reserve management principles for the category.

(2) The principles prescribed for an IUCN category must identify the
purpose or purposes for which a Commonwealth reserve, or zone
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of a Commonwealth reserve, assigned to the category is primarily
to be managed.

350 Revocation and alter ation of Commonwealth reserves

(D

)

©)

(4)

©®)

The Governor-General may revoke or amend a Proclamation under
this Subdivision by another Proclamation.

Note: Section 351 sets out some prerequisites for making Proclamations.

Before the Governor-General makes a Proclamation that resultsin
land, sea or seabed ceasing to be included in a Commonwealth
reserve, the Minister must be satisfied:

(a) that the Proclamation, if made, would be in accordance with
aresolution passed by each House of Parliament on amotion;
and

(b) that notice of the motion was given at least 15 sitting days of
that House before the motion was moved.

Subsection (2) does not apply to a Proclamation that resultsin land,
sea or seabed ceasing to be included in one Commonwealth reserve
or zone and being included in another Commonwealth reserve or
zone.

If the Director ceases to hold land or seabed in a Commonwealth
reserve under lease:
(a) theland or seabed ceases to be part of the reserve by force of
this paragraph; and
(b) the Governor-General must make a Proclamation revoking or
amending the Proclamation that included the land or seabed
in a Commonwealth reserve, to reflect the fact that the land
or seabed is no longer part of the reserve.

Subsection (4) does not apply if the Director ceasesto hold the
land or seabed under alease because:
(a) the Commonwealth becomes the owner of the land or seabed;
or
(b) the Director surrenders the lease in consideration of the grant
to the Director of another lease of that land or seabed.

(6) Except as described in subsection (4), land, seaor seabed in a

Commonwealth reserve does not cease to be within the reserve
merely because a usage right relating to the land, sea or seabed is
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transferred, assigned, surrendered, extinguished or changed in any
way.

(7) A usagerightisan estate or alegal or equitable charge, power,
privilege, authority, licence or permit.
Note: Section 22 of the Acts Interpretation Act 1901 defines estate.

351 Report before making Proclamation

Minister must consider report before Proclamation made

(1) Beforethe Governor-General makes a Proclamation under this
Subdivision, the Minister must consider a report prepared by the
Director on the matter to be dealt with by the Proclamation.

Procedure for preparing report

(2) In preparing areport, the Director must:

(a) publish in the Gazette and in accordance with the regulations
(if any) anotice:

(i) stating the matter to be dealt with by the Proclamation;
and

(ii) inviting the public to comment on the matter to be dealt
with by the Proclamation; and

(iii) specifying the address to which comments may be sent;
and

(iv) specifying the day by which any comments must be
sent; and

(b) consider any comments made in response to the invitation;
and

(c) include in the report the comments and the Director’ s views
on the comments.

Content of notice inviting comments

(3) A notice stating the matter to be dealt with by a Proclamation to
declare a Commonwealth reserve must include a statement of:

(a) the proposed name of the reserve; and

(b) the proposed boundaries of the reserve and of any zones into
which the reserve isto be divided; and

(c) the purpose for which the reserve is to be declared; and
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(d) which IUCN category the reserve (and, if applicable, each
zone of the reserve) isto be assigned to; and

(e) the purposes for which it isintended to manage and use the
reserve.

Content of notice relating to revocation of Commonwealth reserve

(4) A notice stating the matter to be dealt with by a Proclamation to
cause any land, sea or seabed to cease to be part of a
Commonwealth reserve must state the boundaries of that land, sea
or seabed.

Time for comment

(5) Theday specified in the notice as the day by which any comments
must be sent must be at |east 60 days after the last day on which
the notice is published in the Gazette or in accordance with any
regulations.

When this section does not apply

(6) Subsection (1) does not apply in relation to a Proclamation that:

(a) declaresan areain the Kakadu region to be a Commonwealth
reserve; or

(b) hasthe effect of changing the name of a Commonwealth
reserve in the Kakadu region; or

(c) resultsin land, sea or seabed ceasing to be included in one
Commonwealth reserve and being included in another
Commonwealth reserve without changing the I[UCN category
to which the land, sea or seabed is assigned.

352 What happensto Director’s usage rights when Commonwealth
reserveisrevoked

(1) Thissection appliesin relation to land or seabed that ceases to be
included in a Commonwealth reserve because of a Proclamation
made under section 350, except a Proclamation that causes the land
or seabed:

(a) to ceaseto beincluded in one Commonwealth reserve; and

(b) to beincluded in another Commonwealth reserve.
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(2) A usageright relating to the land or seabed that the Director held
vests in the Commonwealth, by force of this subsection.

(3) However, if the usage right is alease of indigenous people’'s land,
the usage right ceases to exist, by force of this subsection.

(4) If theland isin a State or Territory:

(a) the Director may give the officer of the State or Territory
responsible for registering land titles a copy of the
Proclamation, certified by the Director; and

(b) the officer may make an entry in hisor her registers and do
anything else needed to reflect the effect of this section.

Subdivision C—Activitiesin Commonwealth reserves

353 Simplified outline of this Subdivision

Thefollowing is asimplified outline of this Subdivision:

Many works cannot be carried out in a Commonwealth reserve
unless permitted by a management plan.

If there is not a management plan in force for areserve, it must be
managed in away appropriate for the category it has been assigned
to by a Proclamation or an earlier management plan.

Regulations can be made to control activitiesin reserves.

People who haverights relating to an areathat islater included in a
reserve can continue to exercise those rights in the reserve.

354 Activitiesthat may be carried on only under management plan

(1) A person must not do one of the following actsin a
Commonwealth reserve except in accordance with a management
plan in operation for the reserve:

(@) kill, injure, take, trade, keep or move a member of anative
species; or

(b) damage heritage; or

(c) carry on an excavation; or

(d) erect abuilding or other structure; or
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(e) carry out works; or
(f) takean action for commercial purposes.

Civil penalty:
(@) for anindividual—500 penalty units;
(b) for abody corporate—5,000 penalty units.

(1A) Subsection (1) does not apply to an action taken in the course of
carrying on mining operations.

Note: Mining operations are covered by sections 355, 355A and 387.

(2) However, if amanagement plan is not in operation for a
Commonwealth reserve, the Director may do an act described in
subsection (1) for:

(a) preserving or protecting the reserve; or

(b) protecting or conserving biodiversity or heritagein the
reserve; or

(c) controlling authorised scientific research; or

(d) protecting persons or property in the reserve; or

(e) managing the effects of actions taken under a usage right
described in section 359.

(3) Subsection (2) does not apply in relation to so much of a
Commonwealth reserve asisin the Kakadu region, the Uluru
region or the Jervis Bay Territory.

Note: Section 385 sets out what the Director may do in a Commonwealth

reserve in the Kakadu region, Uluru region or Jervis Bay Territory
when there is not a management plan in operation for the reserve.

(8A) Subsection (1) does not apply to an action that is covered by an
approval in force under subsection 359B(1). For this purpose, an
action is covered by such an approval if:

(8) amanagement plan isnot in operation for the
Commonwealth reserve; and

(b) theactionis, orisin the class of actions, specified in the
approval; and

(c) theaction istaken in accordance with the approval by the
person, or a person in the class of persons, specified in the
approval in the area specified in the approval.
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(4) This section has effect despite any other law of the
Commonwealth, a State or a Territory, but:
() subsections (1) and (2) are subject to:
(i) section 359 (about interests and rights existing before a
Commonwealth reserve); and
(i) section 359A (about traditional use of an areain a
reserve); and
(iii) the Antarctic Treaty (Environment Protection) Act
1980; and
(b) subsection (1) is also subject to section 385 (about activities
in Commonwealth reserves in the Kakadu region, Uluru
region or Jervis Bay Territory without management plans).

354A Offencesrelating to activitiesthat may only be carried on
under management plan

Causing death etc to native species or damage to heritage

(1) A person commits an offenceif:
(a) the person takes an action; and
(b) the action istaken in a Commonwealth reserve; and
(c) theaction:
(i) resultsinthe death, injury, taking, trade, keeping or
moving of amember of a native species in the reserve;
or

(i) resultsin damage to heritage in the reserve.

Penalty: Imprisonment for 2 years or 1,000 penalty units, or both.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body
corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

(2) Strict liability applies:
(@) to paragraph (1)(b); and
(b) tothe physical element of circumstance in paragraph (1)(c),

that the member of the native species or the heritage isin the
reserve.

Note: For strict liability, see section 6.1 of the Criminal Code.
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Erection of buildings etc.

(3) A person commits an offenceif:

(4)

®)

(6)
(7)

(8)

(a) the person takes any of the following actions:
(i) erecting abuilding or structure;
(ii) carrying on an excavation;
(iii) carrying out works; and
(b) the action istaken in a Commonwealth reserve.

Penalty: Imprisonment for 2 years or 1,000 penalty units, or both.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body
corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Strict liability appliesto paragraph (3)(b).

Note: For strict liability, see section 6.1 of the Criminal Code.

Actions taken for commercial purposes

A person commits an offence if:
(a) the person takes an action; and
(b) the person takes the action for acommercia purpose; and
(c) theaction istaken in a Commonwealth reserve.

Penalty: Imprisonment for 2 years or 1,000 penalty units, or both.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body
corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Paragraph (5)(b) states the fault element for paragraph (5)(a).
Strict liability applies to paragraph (5)(c).

Note: For strict liability, see section 6.1 of the Criminal Code.
Exception for actionsin accordance with a management plan

Subsections (1), (3) and (5) do not apply to an action if the action
isin accordance with a management plan in operation for the
Commonwealth reserve in which the action is taken.
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Note 1. The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Note2:  Thisexception might not apply in relation to actions taken in the
Antarctic (see subsection (16)).

Exception for mining operations

(9) Subsections (1), (3) and (5) do not apply to an action if the action
istaken in the course of carrying on mining operations.

Note 1: Mining operations are covered by sections 355, 355A and 387.

Note 2: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Exception for certain actions taken by the Director—actionsin
places other than Kakadu, Uluru or Jervis Bay

(10) Subsections (1), (3) and (5) do not apply to an action taken by the
Director if:

(&) amanagement plan isnot in operation for the
Commonwealth reserve in which the action is taken; and

(b) theaction is not taken in the Kakadu region, the Uluru region
or the Jervis Bay Territory; and

(c) the Director takes the action for the purpose of:
(i) preserving or protecting the reserve; or
(ii) protecting or conserving biodiversity or heritage in the
reserve; or
(iif) controlling authorised scientific research; or
(iv) protecting persons or property in the reserve; or
(v) managing the effects of actions taken under a usage
right described in section 359.

Note 1: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Note2:  Thisexception might not apply in relation to actions taken in the
Antarctic (see subsection (16)).

Exception for certain actions taken by the Director—conduct in
Kakadu, Uluru or Jervis Bay

(11) Subsections (1), (3) and (5) do not apply to an action taken by the
Director in accordance with section 385.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.
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Exception for prior usage rights

(12) Subsections (1), (3) and (5) do not apply to an action that is
covered by ausageright, or aright arising out of a usage right, to
which section 359 applies.

Note 1: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Note2:  Thisexception might not apply in relation to actions taken in the
Antarctic (see subsection (16)).

Exception for prior traditional use

(13) Subsections (1), (3) and (5) do not apply to an action that is
covered by section 359A.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Exception for actions approved under section 3598

(14) Subsections (1), (3) and (5) do not apply to an action that is
covered by an approval in force under subsection 359B(1). For this
purpose, an action is covered by such an approval if:

(&) amanagement plan isnot in operation for the
Commonwealth reserve; and

(b) theactionis, orisin the class of actions, specified in the
approval; and

(c) the action istaken in accordance with the approval by the
person, or a person in the class of persons, specified in the
approval in the area specified in the approval.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Actionsin the Antarctic

(15) Subsections (1), (3) and (5) do not apply to an action taken in the
Antarctic if:
(a) taking the action is an element of an offence under the
Antarctic Treaty (Environment Protection) Act 1980; and

(b) the person has a defence under that Act in relation to the
offence.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.
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(16) The exceptionsin subsections (8), (10) and (12) of this section do
not apply in relation to an action taken in the Antarctic if taking the
action is an element of an offence under the Antarctic Treaty
(Environment Protection) Act 1980.

Note: Although the exception in subsection (9) can still apply, mining
operationsin the Antarctic are prohibited in any case under the
Antarctic Treaty (Environment Protection) Act 1980. The exceptions

in subsections (11) and (13) cannot apply to actions taken in the
Antarctic.

Sentencing restriction for offences in the exclusive economic zone

(17) A court must not impose a sentence of imprisonment on a person
for an offence under subsection (1) or (5) if:

(a) fishing (as defined in the Fisheries Management Act 1991)
constituted a physical element of the offence; and

(b) the fishing was done:
(i) inthe exclusive economic zone; and

(if) otherwise than from an Australian vessel (or avessel
declared to be an Australian boat under subsection 4(2)
of the Fisheries Management Act 1991); and

(c) at thetime of the fishing, the person was not an Australian
citizen or a person who held a permanent visa under the
Migration Act 1958 and was domiciled in Australiaor an
external territory.

Section has effect despite other laws

(18) Except as provided in this section, this section has effect despite
any other law of the Commonwealth or of a State or Territory.

355 Limitson mining operationsin Commonwealth reserves

(1) A person must not carry on mining operations in a Commonwealth
reserve except in accordance with a management plan in operation
for the reserve.

Civil penalty:
(a) for anindividual—500 penalty units;
(b) for abody corporate—5,000 penalty units.

(1A) Subsection (1) does not apply in relation to the Kakadu National
Park or the Antarctic.
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Note: Section 387 generally prohibits mining operationsin the Kakadu
National Park. Sections 19A and 19B of the Antarctic Treaty
(Environment Protection) Act 1980 prohibit mining activitiesin the
Antarctic.

(2) Thefollowing are mining operations:

(a) operations or activities connected with, or incidental to, the
mining or recovery of minerals or the production of material
from minerals, including:

(i) prospecting and exploration for minerals; and
(it) milling, refining, treatment and processing of minerals;
and
(iii) storage and disposal of minerals and materials produced
from minerals;

(b) the construction and use of towns, camps, dams, pipelines
power lines or other structures for the purposes of operations
or activities described in paragraph (a);

(c) the performance of any other work for the purposes of
operations or activities described in paragraph (a).

(3) A mineral isanaturally occurring substance or mixture of
substances.

(3A) Subsection (1) does not apply to mining operations that are covered
by an approval in force under subsection 359B(2). For this
purpose, mining operations are covered by such an approval if:

() amanagement plan isnot in operation for the
Commonwealth reserve; and

(b) the mining operations are, or are in the class of mining
operations, specified in the approval; and

(c) the mining operations are carried on in accordance with the
approval by the person, or a person in the class of persons,
specified in the approval in the area specified in the approval.

(4) Subsection (1) does not prevent the doing of anything for the
purposes of building or construction, or the supply of water, in a
Commonwealth reserve unless the purposes are connected with, or
incidental to, mining operations.

(5) Thissection is subject to:
(a) section 359 (about interests and rights existing before a
Commonwealth reserve); and
(b) section 359A (about traditional use of an areain areserve);
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but has effect despite any other law of the Commonwealth, a State
or aTerritory.

355A Offencerelating to mining oper ations

Offence of carrying on mining operations

(1) A person commits an offenceif:
(a) the person carries on mining operations; and
(b) the mining operations are carried on in a Commonwealth
reserve.

Penalty: Imprisonment for 2 years or 1,000 penalty units, or both.
Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body
corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

(2) Strict liability appliesto paragraph (1)(b).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) To avoid doubt, subsection (1) does not prevent the doing of
anything for the purposes of building or construction, or the supply
of water, in a Commonwealth reserve unless the purposes are
connected with, or incidental to, mining operations.

Exception for mining operations carried on in accordance with a
management plan

(4) Subsection (1) does not apply to the carrying on of mining
operations in accordance with a management plan in operation for
the Commonwealth reserve in which the operations are carried on.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Exception in relation to Kakadu National Park and the Antarctic

(5) Subsection (1) does not apply to the carrying on of mining
operations in the Kakadu National Park or in the Antarctic.

Note 1: Section 387 generally prohibits mining operations in the Kakadu
National Park. Sections 19A and 19B of the Antarctic Treaty
(Environment Protection) Act 1980 prohibit mining activitiesin the
Antarctic.
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Note 2: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Exception for prior usagerights

(6) Subsection (1) does not apply to mining operations that are covered
by ausage right, or aright arising out of a usage right, to which
section 359 applies.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Exception for prior traditional use

(7) Subsection (1) does not apply to an action that is covered by
section 359A.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Exception for mining operations approved under section 359B

(8) Subsection (1) does not apply to mining operations that are covered
by an approval in force under subsection 359B(2). For this
purpose, mining operations are covered by such an approval if:

(@) amanagement plan is not in operation for the
Commonwealth reserve; and

(b) the mining operations are, or are in the class of mining
operations, specified in the approval; and

(c) the mining operations are carried on in accordance with the
approval by the person, or a person in the class of persons,
specified in the approval in the area specified in the approval.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Section has effect despite other laws

(9) Except as provided in this section, this section has effect despite
any other law of the Commonwealth or of a State or Territory.
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356 Regulations controlling activitiesrelating to Commonwealth
reserves

(1) Theregulations may:
(a) regulate or prohibit the pollution of soil, air or water in a
manner that is, or islikely to be, harmful to:

(i) people, biodiversity or heritage in Commonwealth
reserves; or

(ii) the natural features of Commonwealth reserves; and
(b) regulate or prohibit tourism in Commonwealth reserves; and
(c) provide for the protection and preservation of
Commonwealth reserves and property and thingsin
Commonwealth reserves; and
(d) provide for the protection and conservation of biodiversity in
Commonwealth reserves; and

(e) regulate or prohibit accessto al or part of a Commonwealth
reserve by persons or classes of persons; and

(f) provide for the removal of trespassers from Commonwealth
reserves; and

(g) regulate or prohibit camping in Commonwealth reserves; and

(h) provide for the safety of personsin Commonwealth reserves;
and

(i) regulate or prohibit the use of fire in Commonwealth
reserves, and
() regulate the conduct, or prohibit certain kinds of conduct, of
persons in Commonwealth reserves; and
(K) regulate or prohibit the carrying on of any trade or commerce
in a Commonwealth reserve; and
(1) regulate or prohibit the use of vehiclesin Commonwealth
reserves and provide for signs and road markings for those
purposes; and
(m) providefor:

(i) theremoval of vehicles, aircraft or vessels from places
in Commonwealth reserves where they have been left in
contravention of the regulations or have been
abandoned; and

(if) theimpounding of such vehicles, aircraft or vessels; and

(n) provide that the person taken for the purposes of the
regulations to be the owner of amotor vehicleinvolvedina
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contravention of a provision of the regulations relating to the
parking or stopping of vehiclesin a Commonwealth reserve
is, except as provided otherwise, taken to commit an offence
against the provision; and

(o) provide for aperson to be taken to be the owner of a motor
vehicle for the purposes of regulations made under
paragraph (n) (including a person in whose name the motor
vehicle is registered under the law of a State or Territory);
and

(p) regulate or prohibit the use of vesselsin, and the passage of
vessels through, Commonwealth reserves; and

() regulate or prohibit the landing and use of aircraft in, and the
flying of aircraft over, Commonwealth reserves; and

(r) provide for the giving of effect to management plans for
Commonwealth reserves; and

(s) regulate or prohibit the taking of animals or plantsinto or out
of Commonwealth reserves; and

(t) providefor the impounding, removal, destruction or disposal
of animals found straying in Commonwealth reserves; and

(u) regulate or prohibit the taking into Commonwealth reserves,
and the use in Commonwealth reserves, of weapons, traps,
nets, snares, fishing apparatus and other devices; and

(v) regulate or prohibit the laying of baits and the use of
explosives and poisons in Commonwealth reserves; and

(w) provide for the collection of specimens and the pursuit of
research in Commonwealth reserves for scientific purposes,
and

(x) providefor the issue of licences, permits and authorities
relating to activities in Commonwealth reserves, the
conditions subject to which they areissued and the charging
of fees by the Commonwealth in respect of such licences,
permits and authorities; and

(y) provide for any matter incidental to or connected with a
matter described in another paragraph.

(2) A provision of the regulations regulating or prohibiting the flying
of aircraft over a Commonwealth reserve does not have any effect
so far asit isinconsistent with alaw of the Commonwealth. For
this purpose, a provision isnot inconsistent with such alaw if it
can be complied with without contravention of the law.
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(3) A law of aTerritory has effect so far asit is not inconsistent with a
provision of the regulations having effect in that Territory. For this
purpose, such alaw is not inconsistent with the provision so far as
it can operate concurrently with the provision.

356A Chargesfor activitiesin Commonwealth reserves

Subject to the approval of the Minister, the Director may determine
and impose charges for:
() entering or using a Commonwealth reserve or part of a
Commonwealth reserve; and
(b) using services or facilities provided by the Director in or in
connection with a Commonwealth reserve; and
(c) the parking or stopping of vehiclesin a Commonwealth
reserve; and
(d) the mooring or landing of vesselsin a Commonwealth
reserve; and

(e) thelanding of aircraft in a Commonwealth reserve; and
(f) the use of vehicles and vesselsin a Commonwealth reserve.

357 Managing Commonwealth reserves while a management plan is
not in operation

(1) While amanagement plan is not in operation for a Commonwealth
reserve, the Director must exercise the Director’ s powers and
perform the Director’ s functionsin relation to the reserve or to a
zone of the reserve so as to manage the reserve in accordance with:

(a) the Australian ITUCN reserve management principles for the
IUCN category to which the reserve or zone has most
recently been assigned by:

(i) aProclamation made under Subdivision B; or
(if) amanagement plan that wasin operation for the reserve
(but is no longer); and

(b) if the Director holds land or seabed included in the reserve

under lease—the Director’ s obligations under the |ease.

(2) While amanagement plan is not in operation for a Commonwealth
reserve, the Commonwealth or a Commonwealth agency must not
exercise its powers or perform its functionsin relation to the
reserve or azone of the reserve inconsistently with either or both of
the following:
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(a) the Australian ITUCN reserve management principles for the
IUCN category to which the reserve or zone has most
recently been assigned by:

(i) aProclamation made under Subdivision B; or
(ii) amanagement plan that wasin operation for the reserve
(but is no longer);

(b) if the Director holds land or seabed included in the reserve

under lease—the Director’ s obligations under the lease.

(3) If:

(a) azoneof aCommonwealth reserveis assigned to an IUCN
category at or after the time the reserve was most recently
assigned to an IUCN category; and

(b) the lUCN category for the zone is different from the [UCN
category for the reserve;

disregard the IUCN category to which the reserve has been
assigned for the purposes of the application of this sectionin
relation to the zone.

358 Restriction on disposal of Director’sinterestsin Commonwealth
reserves

(1) The Director must not sell or otherwise dispose of a usage right the
Director holdsin relation to land, sea or seabed in a
Commonwealth reserve.

(2) However, the Director may grant alease or sub-lease of, or a
licence relating to, land or seabed in a Commonwealth reserve, but
only in accordance with a management plan in operation for the
reserve.

(3) Despite subsection (1), the Director may surrender alease of land
or seabed within a Commonwealth reserve in consideration of the
grant to the Director of anew lease of land or seabed that includes
that land or seabed.

(4) The Lands Acquisition Act 1989 does not apply to the grant or
surrender of alease or sub-lease under this section.

(5) This section has effect despite any law of the Commonwealth or of
a State or Territory.
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359 Prior usagerightsrelating to Commonwealth reserves continue
to have effect

(1) None of the following provisions affect a usage right that was held
by a person (other than the Commonwealth or the Director) in
relation to land or seabed immediately before the land or seabed
was included in a Commonwealth reserve:

(&) provisionsof this Division that relate to the reserve (whether
or not they also relate to another Commonwealth reserve);

(b) provisions of the regulations made for the purposes of this
Division that relate to the reserve (whether or not they also
relate to another Commonwealth reserve);

(c) provisions of a management plan for the reserve.

(2) None of the provisions described in subsection (1) affect the
application of alaw of a State or Territory in relation to the usage
right.

(3) The usage right may be renewed or have its term extended only:
(a) with the Minister’s written consent; and
(b) subject to any conditions determined by the Minister.

This subsection has effect despite subsections (1) and (2) and any
other law of the Commonwealth, a State or a Territory.

(4) Subsections (1) and (2) apply in relation to a usage right relating to
minerason, in or under land or seabed included in a
Commonwealth reserve as if the usage right were a usage right
relating to the land or seabed.

(5) Thissection appliesto aright arising out of ausage right in the
same way asit applies to the usage right.

(6) This section does not apply in relation to:
(@) ausage right relating to mineralsin Kakadu National Park; or

(b) ausageright so far asit relates to mining operations for those
minerals.

359A Traditional use of Commonwealth reserves by indigenous
persons

(1) ThisDivision and regulations made for the purposes of this
Division do not prevent an indigenous person from continuing in
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accordance with law the traditional use of an areain a
Commonwealth reserve for:
(@) hunting or food-gathering (except for purposes of sale); or
(b) ceremonial and religious purposes.

(2) However, regulations made for the purposes of this Division do
affect an indigenous person’ s traditional use of an areain a
Commonweslth reserve if they:

(a) are made for the purpose of conserving biodiversity in the
area; and

(b) expressly affect the traditional use of the area by indigenous
persons.

359B Director’sapproval of actionsand mining operationswhen a
management plan isnot in operation

Approval of actions (other than mining operations)

(1) The Director may, in writing, approve the taking of a specified
action or a specified class of actions, by a specified person or a
specified class of persons, in a specified areathat isor ispart of a
Commonwealth reserve, if:

(@) the Director is satisfied that:

(i) no management plan has yet come into operation for the

reserve; and

(ii) immediately before the area became included in the
reserve, the person, or the personsin the class of
persons, held ausage right, or aright arising out of a
usage right, that entitled the person or persons to take
the action, or the actionsin the class of actions, in the
area; and

(iii) the usageright isnot aright in relation to land or seabed
to which section 359 applies; or

(b) the Director is satisfied that:

(i) amanagement plan for the reserve has ceased to bein
operation, and no further management plan for the
reserve has yet come into operation; and

(ii) immediately before the management plan ceased to be
in operation, the person, or the personsin the class of
persons, were taking the action, or the actionsin the
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class of actions, in the area without contravening
section 354 or 354A; and
(iii) the action or class of actionsis not mining operations.
Notel:  Inexercising the power to give approvals, the Director must comply
with section 357.
Note 2: If an action taken without approval would not contravene section 354

or 354A, the action does not need approval under this subsection.

Approval of mining operations

(2) The Director may, in writing, approve the carrying on of specified

mining operations, or a specified class of mining operations, by a
specified person or a specified class of persons, in a specified area
that isor is part of a Commonwealth reserve, if:
(a) the Director is satisfied that no management plan has yet
come into operation for the reserve; or
(b) the Director is satisfied that a management plan for the
reserve has ceased to be in operation, and no further
management plan for the reserve has yet come into operation.

Notel:  Inexercising the power to give approvals, the Director must comply
with section 357.
Note 2: If an action taken without approval would not contravene section 355

or 355A, the action does not need approval under this subsection.

Limits on approvalsin relation to the Kakadu National Park and
the Antarctic

(3) The Director must not approve:

(a) an action in the Antarctic that would be an element of an
offence under the Antarctic Treaty (Environment Protection)
Act 1980 (whether or not a defence would be available under
that Act); or

(b) mining operationsin the Kakadu National Park or the
Antarctic.

Approvals may be subject to conditions

(4) Anapproval given under subsection (1) or (2) may be expressed to

be subject to specified conditions.
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When approvals come into force

(5) An approval given under subsection (1) or (2) comesinto force on
the day the Director gives the approval, or on alater day specified
in the approval.

Variation and revocation of approvals

(6) The Director may, in writing, vary or revoke an approval:

(a) under subsection (1)—if the Director considers that the
action, or an action in the class of actions, to which the
approval relatesis not being taken in accordance with the
approval; or

(b) under subsection (2)—if the Director considers that the
mining operations, or mining operations in the class of
mining operations, to which the approval relates are not
being carried on in accordance with the approval.

(7) Anapprova given under subsection (1) or (2), or avariation or
revocation of an approval, is not alegidative instrument.

Subdivision D—Complying with management plansfor
Commonwealth reserves

361 Simplified outline of this Subdivision

The following isasimplified outline of this Subdivision:

The Director must manage a Commonwealth reserve to give effect
to a management plan for the reserve. If indigenous people think
the Director is not doing this for areserve including their land, they
can take the matter up with the Minister.

Commonwealth agencies must act so as not to contravene a
management plan.

362 Commonwealth and Commonwealth agenciesto comply with
management plan for Commonwealth reserve

(1) The Director must exercise the Director’s powers and perform the
Director’ s functions to give effect to a management plan that isin
operation for a Commonwealth reserve.
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(2) The Commonwealth or a Commonwealth agency must not perform
its functions or exercise its powers in relation to a Commonweal th
reserve inconsistently with a management plan that isin operation
for the reserve.

(3) To avoid doubt, if a management plan for a Commonwealth
reserve prohibits the exercise of a specified power, or the
performance of a specified function, under an Act (including a
power or function under an instrument made under an Act), the
power or function must not be exercised in or in relation to the
reserve while the plan isin operation.

363 Resolving disagreement between land council and Director over
implementation of plan

Minister to resolve disagreement

(1) If the Chair or Chairperson of aland council for indigenous
people’ sland in ajointly managed reserve and the Director
disagree about whether the Director is exercising the Director’s
powers and performing the Director’ s functions consistently with a
management plan in operation for the reserve:

(@) the Director must inform the Minister; and

(b) the Minister must appoint a person the Minister considersto
be suitably qualified and in a position to deal with the matter
impartially to inquire into the matter; and

(c) the person appointed must inquire into the matter and give
the Minister areport and recommendations; and

(d) the Minister must give the Director any directions the
Minister thinks fit; and

(e) the Director must comply with any direction.

What is a land council ?

(2) Theland council for indigenous peopl€’ sland in a Commonwealth
reserveis:

(@) if theland isin the area of an Aboriginal Land Council
established by or under the Aboriginal Land Rights (Northern
Territory) Act 1976—that Aboriginal Land Council; and

(b) if theland isin Jervis Bay Territory—the Wreck Bay
Aborigina Community Council established by the
Aboriginal Land Grant (Jervis Bay Territory) Act 1986; and
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(c) if theland is elsewhere—abody corporate that:
(i) isestablished by or under an Act; and

(ii) hasfunctionsrelating to the indigenous people’ sland in
the reserve; and

(iii) consists of indigenous persons who either livein an area
to which one or more of the body’ s functions relate or
areregistered astraditional owners of indigenous
people sland in an area to which one or more of the
body’ s functions relate.

What isindigenous peopl€e sland?

(3) Landisindigenous peopl€e’ sland if:
() abody corporate holds an estate that allows the body to lease
the land to the Commonwealth or the Director; and

(b) the body corporate was established by or under an Act for the
purpose of holding for the benefit of indigenous personstitle
to land vested in it by or under that Act.

Who is an indigenous person?

(4) A personisanindigenousperson if heor sheis:
(@) amember of the Aboriginal race of Australia; or

(b) adescendant of an indigenous inhabitant of the Torres Strait
Islands.

What is a jointly managed reserve?

(5) A Commonwealth reserveisajointly managed reserveif:

(@) itincludesindigenous people sland held under lease by the
Director; and

(b) aBoardis established for the reserve under Subdivision F.

364 Resolving disagreement between Director and Board over
implementation of plan

(1) The Director must inform the Minister if the Director believes that:

() adecision of aBoard for aCommonwealth reserveislikely
to be substantially detrimental to the good management of
the reserve; or
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(b) adecision of aBoard for a Commonwealth reserveis
contrary to a management plan in operation for the reserve.

(2) The Minister must take the steps he or she thinks fit to resolve the
matter.

(3) If the Minister cannot resolve the matter, the Minister must appoint
as an arbitrator to inquire into the matter a person whom the
Minister thinksis suitably qualified and in a position to deal with
the matter impartially.

(4) The person appointed must inquire into the matter and give the
Minister areport and recommendations.

(5) After the Minister receives the report and recommendations, he or
she must give the Director and the Board:

(a) the directionsthe Minister thinks appropriate; and
(b) astatement of reasons for giving the directions; and
(c) acopy of the report and recommendations.

(6) The Director and the Board must comply with any directions given
by the Minister.

Subdivision E—Approving management plans for
Commonwealth reserves

365 Simplified outline of this Subdivision

Thefollowing isasimplified outline of this Subdivision:

The Minister may approve a management plan for a
Commonwealth reserve prepared by the Director and any Board
for the reserve. Before the Minister approves a plan, he or she may
modify it.

Before the Director gives a plan to the Minister for approval, there
are 2 opportunities for the public and others with an interest in the
reserve to comment.

The Minister can resolve any disagreements between the Director
and aBoard for areserve over preparation of a plan for the reserve.
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366 Obligation to prepare management plansfor Commonwealth

(D

)

©)

(4)

reserves

Plans required for Commonwealth reserves without Boards

The Director must prepare management plans for each
Commonwealth reserve for which there is not a Board to try to
ensure that a management plan for the reserve isin operation:
(a) assoon as practicable after the reserve is declared; and
(b) at al times after the first plan for managing the reserve takes
effect.

Note: Section 368 specifies steps to be taken in preparing a management
plan for a Commonwealth reserve.

Amending or replacing plans for reserves without Boards

The Director may prepare a management plan for a
Commonwealth reserve for which there is not a Board:
(@) to amend a management plan that isin operation for the
reserve; or

(b) to revoke and replace a management plan that isin operation
for the reserve.

Plans required for Commonwealth reserves with Boards

A Board for a Commonwealth reserve must prepare management
plans for the reserve in conjunction with the Director, to try to
ensure that a management plan for the reserve isin operation:
(a) assoon as practicable after the Board is established; and
(b) at al times after a plan for managing the reserve first takes
effect after the establishment of the Board.

Note: Section 368 specifies steps to be taken in preparing a management
plan for a Commonwealth reserve.

Amending or replacing plans for reserves with Boards

The Board for a Commonwealth reserve may prepare a
management plan for the reserve in conjunction with the Director:
(a) to amend a management plan that isin operation for the
reserve; or
(b) to revoke and replace a management plan that isin operation
for the reserve.
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367 Content of a management plan for a Commonwealth reserve

Mandatory content

(1) A management plan for a Commonwealth reserve must provide for
the protection and conservation of the reserve. In particular, the
plan must:

(a) assign thereserveto an IUCN category (whether or not a
Proclamation has assigned the reserve or a zone of the
reserve to that IUCN category); and

(b) state how the reserve, or each zone of the reserve, isto be
managed; and

(c) state how the natural features of the reserve, or of each zone
of the reserve, areto be protected and conserved; and

(d) if the Director holds land or seabed included in the reserve
under lease—be consistent with the Director’ s obligations
under the lease; and

(e) specify any limitation or prohibition on the exercise of a
power, or performance of afunction, under an Actinorin
relation to the reserve; and

(f) specify any mining operation, major excavation or other
work that may be carried on in the reserve, and the conditions
under which it may be carried on; and

(g) specify any other operation or activity that may be carried on
in the reserve; and

(h) indicate generally the activities that are to be prohibited or
regulated in the reserve, and the means of prohibiting or
regulating them; and

() indicate how the plan takes account of Australia s obligations
under each agreement with one or more other countries that
isrelevant to the reserve (including the World Heritage
Convention and the Ramsar Convention, if appropriate); and

() if thereserveincludes a National Heritage place:

(i) not beinconsistent with the National Heritage
management principles; and
(ii) address the matters prescribed by regulations made for
the purposes of paragraph 3245(4)(a); and

(k) if the reserve includes a Commonweslth Heritage place:

(i) not be inconsistent with the Commonwealth Heritage
management principles; and
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(ii) address the matters prescribed by regulations made for
the purposes of paragraph 3415(4)(a).

Plan may assign different zones to different IUCN categories

(2) A management plan for a Commonwealth reserve may divide the
reserve into zones and assign each zoneto an IUCN category
(whether or not a Proclamation has assigned the reserve or each
zone of the reserve to that IUCN category). The category to which
azoneisassigned may differ from the category to which the
reserveis assigned.

Consistency with Australian ITUCN reserve management principles

(3) The provisions of a management plan for a Commonwealth reserve
that relate to the reserve or a particular zone of the reserve must not
be inconsistent with the Australian I[UCN reserve management
principles for the [UCN category to which the reserve or zoneis
assigned by the plan.

If zoneisin different category from reserve

(4) If the management plan for a Commonwealth reserve assigns the
reserve to one IUCN category and assigns a zone of the reserve to
adifferent IUCN category, disregard the IUCN category to which
the reserve is assigned for the purposes of the application of
subsection (3) in relation to the zone.

(5) A single management plan may be the management plan for more
than one Commonwealth reserve.

Plans for proposed extension of reserve

(6) A management plan for a Commonwealth reserve may include
provisions relating to an areathat is proposed to be included in the
reserve, but they do not have effect until the areaisincluded in the
reserve.
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368 Stepsin preparing management plansfor Commonwealth
reserves

Overview of process

(1) Beforethe Director gives the Minister a management plan for a
Commonwealth reserve for approval:

(a) the Director must publish under subsection (2) an invitation
to comment on the proposal to prepare adraft of the plan;
and

(b) the Director and the Board (if any) for the reserve must
prepare adraft of the plan, taking into account any comments
received in response to the invitation; and

(c) the Director must publish under subsection (5) an invitation
to comment on the draft; and

(d) the Director must make publicly available copies of the draft
free or for areasonable fee determined by the Director; and

(e) the Director and the Board (if any) must consider any
comments received in response to the invitation to comment
on the draft and may alter the draft.

Notice inviting comments on proposal to prepare draft

(2) The Director must publish a notice in the Gazette, in adaily
newspaper circulating in each State and self-governing Territory
and in accordance with the regulations (if any):

(a) stating that the Director proposes to prepare a draft of a
management plan for the Commonwealth reserve; and
(b) inviting comments on the proposal from:
(i) members of the public; and
(ii) the Chair or Chairperson of any land council for
indigenous peopl€’ s land in the reserve; and
(iii) if thereserveisin a State or self-governing Territory—
the agency (if any) of the State or Territory that is
responsible for managing national parks established in
the State or Territory under alaw of the State or
Territory; and
(iv) if the Minister has established under Division 4 of
Part 19 an advisory committee with functions relating to
the reserve—the committee; and
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(v) if the Director holds any land or seabed in the reserve
under lease—anyone the Director is obliged under the
lease to consult about management of the land or
seabed; and

(c) specifying the address to which comments may be sent; and

(d) specifying aday (at least 30 days after the last day on which
the notice is published in the Gazette or in accordance with
the regulations (if any)) by which comments must be sent.

Considerations in preparing a management plan

(3) In preparing a management plan for a Commonwealth reserve, the
Director and the Board (if any) for the reserve must take account
of:

(@) any report considered by the Minister under section 351
before a Proclamation declaring the reserve was made; and

(b) theregulation of the use of the reserve for the purpose for
which it was declared; and

(c) theinterests of:

(i) any owner of any land or seabed in the reserve; and

(ii) thetraditional owners of any indigenous people's land
in the reserve; and

(iif) any other indigenous persons interested in the reserve;
and
(iv) any person who has a usage right relating to land, sea or
seabed in the reserve that existed (or is derived from a
usage right that existed) immediately before the reserve
was declared; and
(d) the protection of the special features of the reserve, including
objects and sites of biological, historical, palaeontological,
archaeological, geological and geographical interest; and
(e) the protection, conservation and management of biodiversity
and heritage within the reserve; and
(f) the protection of the reserve against damage; and

(g) Australia s obligations under agreements between Australia
and one or more other countries relevant to the protection and
conservation of biodiversity and heritage.

Who are the traditional owners of indigenous peopl€’ s land?

(4) Thetraditional owners of indigenous people’ s land are:
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(a) alocal descent group of indigenous persons who:

(i) have common spiritual affiliations to asite on the land
under a primary spiritual responsibility for that site and
for the land; and

(ii) are entitled by indigenous tradition to forage as of right
over the land; or
(b) if theland isin the Jervis Bay Territory—the members of the
Wreck Bay Aboriginal Community Council.

Notice inviting comment on draft

(5) The Director must publish a notice in the Gazette, in a daily
newspaper circulating in each State and self-governing Territory
and in accordance with the regulations (if any):

(a) stating that the Director has prepared a draft of a
management plan for the Commonwealth reserve; and
(b) stating how the draft can be obtained; and
(c) inviting comments on the draft from:
(i) members of the public; and
(ii) the Chair or Chairperson of any land council for any
indigenous peopl€’ sland in the reserve; and
(iii) if thereserveisin a State or self-governing Territory—
the agency (if any) of the State or Territory that is
responsible for managing national parks established in
the State or Territory under alaw of the State or
Territory; and
(iv) if the Minister has established under Division 4 of
Part 19 an advisory committee with functions relating to
the reserve—the committee; and
(v) if the Director holds any land or seabed in the reserve
under lease—anyone the Director is obliged under the
lease to consult about management of the land or
seabed; and
(d) specifying the address to which comments may be sent; and
(e) specifying aday (at least 30 days after the last day on which
the notice is published in the Gazette or in accordance with
the regulations (if any)) by which comments must be sent.
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369 Resolving disagreements between Director and Board in
planning process

(1) The Director and the Board for a Commonweslth reserve must
inform the Minister if they cannot agree on:

(a) the content of a management plan they are preparing for the
reserve; or

(b) any changesto be made following comment made in
response to an invitation to comment on a draft management
plan for the reserve; or

(c) whether the Director should give a management plan for the
reserve to the Minister for approval (either initialy or after
the Minister has given the plan back to the Director with
suggestions under paragraph 370(3)(b)).

(2) If the Minister is advised by the Director and a Board of a
disagreement, the Minister must take the steps the Minister thinks
fit to resolve the disagreement.

(3) If the Minister cannot resolve the disagreement, the Minister must
appoint as an arbitrator to inquire into the matter a person whom
the Minister thinksis suitably qualified and in a position to deal
with the matter impartialy.

(4) The appointed arbitrator must inquire into the matter and give the
Minister areport and recommendations.

(5) After the Minister receives the report and recommendations, he or
she must give the Director and the Board:

(a) thedirectionsthe Minister thinks appropriate; and
(b) astatement of reasons for giving the directions; and
(c) acopy of the report and recommendations.

(6) The Director and the Board must comply with any directions given
by the Minister.

370 Approval of management plansfor Commonwealth reserves

Giving management plan to Minister for approval

(1) The Director must give the Minister a management plan for a
Commonwealth reserve for approval, but only if the Board (if any)
for the reserve agrees. The Director must do so as soon as
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practicable after considering under paragraph 368(1)(e) the
comments (if any) on adraft of the management plan.

Things to be given to Minister with management plan

(2) When the Director gives the plan to the Minister, the Director must
also give the Minister:

(a) any commentsreceived in response to the invitation to
comment on a draft of the plan; and

(b) theviews of the Director and any Board for the reserve on
the comments.

Minister’s decision

(3) Within 60 days of the Director giving the plan, the Minister:
(@) must consider the plan and any comments and views given to
the Minister under subsection (2); and
(b) must either:
(i) approve the plan; or

(ii) givethe plan back to the Director with suggestions for
consideration by the Director and any Board for the
reserve.

Note: There are some extra rules about giving back to the Director a

management plan for a Commonwealth reserve in the Kakadu region,
the Uluru region or Jervis Bay Territory. See section 390.

Procedure if Minister gives plan back

(4) If the Minister gives the plan back to the Director with suggestions.

(a) the Director and any Board for the Commonwealth reserve to
which the plan relates must consider the suggestions; and

(b) the Director must give the Minister an identical or altered
version of the plan, but only if any Board for the reserve
agrees; and

(c) the Director must give the Minister, with the plan, the
Director’ s views on the Minister’ s suggestions.

Minister’s decision on re-submitted plan

(5) Assoon as practicable after the Director has given the Minister a
version of the plan under subsection (4), the Minister:
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() must consider it and the views given to the Minister under
subsection (4); and

(b) must approve the plan with any modifications the Minister
considers appropriate.

Considerations for Minister assigning reserve to [UCN category

(6) When approving a management plan for a Commonwealth reserve
to assign the reserve, or azone of areserve, to aparticular IUCN
category, the Minister must be satisfied of the matters specified in
section 347 that he or she would have to be satisfied of before the
Governor-General could make a Proclamation to assign the reserve
or zoneto that IUCN category.

371 Approved management plans are disallowable instruments

(1) A management plan approved for a Commonwealth reserve by the
Minister is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

Note: Section 46A of the Acts Interpretation Act 1901 provides for the
commencement, tabling and disallowance of disallowable instruments.

(2) To avoid doubt, the provisions mentioned in section 46A of the
Acts Interpretation Act 1901 apply asif the approva of the
management plan were the making of the plan.

(3) When the management plan is laid before each House of the
Parliament, there must also be laid before the House copies of any
comments, views, report or recommendations given to the Minister
under this Division in relation to the plan that have not been given
effect toin the plan.

372 Amendment and revocation of management plans for
Commonwealth reserves

A management plan for a Commonwealth reserve may amend or
revoke and replace an earlier management plan for the reserve.

373 Expiry of management plansfor Commonwealth reserves

A management plan for a Commonwealth reserve ceases to have
effect 10 years after it took effect (unlessit has already been
revoked).
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Subdivison F—Boards for Commonwealth reserves on
indigenous people’sland

374 Simplified outline of this Subdivision

Thefollowing isasimplified outline of this Subdivision:

The Minister must establish a Board for a Commonwealth reserve
that iswholly or partly on indigenous peopl€e’ s land, if the land
council for that land (or traditional owners) and the Minister agree
that there should be a Board for the reserve.

The Board' srole isto make decisions and plans for management of
the reserve, in conjunction with the Director.

A magjority of Board members must be indigenous people
nominated by traditional ownersif the reserveiswholly or mostly
on indigenous peopl €' s land.

375 Application

This Subdivision provides for Boards for Commonwealth reserves
that consist of, or include, indigenous people’s land held under
lease by the Director.

376 Functions of a Board for a Commonwealth reserve

(1) Thefunctions of aBoard established for a Commonwealth reserve
are:

(a) to make decisions relating to the management of the reserve
that are consistent with the management plan in operation for
thereserve; and

(b) in conjunction with the Director, to:
(i) prepare management plansfor the reserve; and
(ii) monitor the management of the reserve; and

(iii) advisethe Minister on all aspects of the future
development of the reserve.

(2) When performing its functions, a Board must comply with a
direction given by the Minister to the Board under:
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(a) section 364 (Resolving disagreement between Director and
Board over implementation of plan); or

(b) section 369 (Resolving disagreements between Director and
Board in planning process).

377 Minister must establish Board if land council or traditional
ownersagree

(1) The Minister must establish aBoard for a specified
Commonwealth reserve by notice published in the Gazette and in
the way (if any) prescribed by the regulations if he or she agrees on
the matters set out in subsection (2) with:

(a) theland council for the indigenous people sland in the
reserve that the Director holds under lease; or

(b) if thereisnot such aland council—the traditional owners of
the indigenous peopl€ s land in the reserve that the Director
holds under lease.

(2) The mattersto be agreed on are:
(a) that aBoard should be established for the reserve; and
(b) the name of the Board; and
(c) the number of positions of member of the Board; and

(d) the qualifications for appointment to each position of
member of the Board.

(3) The notice must specify each of the matters described in
paragraphs (2)(b), (c) and (d).

Note: The notice may specify different qualifications for different positions.
See subsection 33(3A) of the Acts Interpretation Act 1901.

(4) If the reserve consists wholly or mostly of indigenous people' s
land held by the Director under lease, a majority of the members of
the Board must be indigenous persons nominated by the traditional
owners of the indigenous peopl€e s land.

(5) If thereserveisin a State or self-governing Territory, at least one
member of the Board must be a person nominated by the State or
Territory.

Note: By agreement between the Minister and the land council or traditional

owners, more than one member of a Board may be a person
nominated by the State or Territory.
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378 Altering the constitution of a Board or abolishing a Board

Revoking and amending notice establishing Board

(1) The Minister may, by notice in the Gazette:
() revoke anotice under section 377 relating to the Board for
the reserve; or
(b) amend a notice under section 377 relating to the Board for
the reserve so asto:

(i) change the specification of the name by which the

Board is to be known; or

(i) increase the number of members of the Board and
specify the qualifications for appointment to each of the
extra positions of member; or

(iii) decrease the number of positions of member of the
Board and specify which positions are abolished; or

(iv) change the qualifications for appointment to a position
of member of the Board.

Note: The Minister may exercise the power of amendment from time to
time. See subsection 33(1) of the Acts Interpretation Act 1901.

Limits on changing composition of Board

(2) Paragraph (1)(b) has effect subject to subsections 377(4) and (5).

Note 1: Subsection 377(4) requires a majority of the members of the Board of
a Commonwealth reserve consisting wholly or mostly of indigenous
peopl€’ sland held by the Director under |ease to be indigenous
persons nominated by the traditional owners of the land.

Note 2: Subsection 377(5) requires at least one member of a Board for a
reserve in a State or self-governing Territory to be a nominee of the
State or Territory.

Prerequisite to revoking or amending notice

(3) The Minister may revoke or amend a notice under section 377
relating to a Commonwealth reserve only if the Minister agrees on
the revocation or amendment with:

(a) theland council for indigenous peopl€e'sland in the reserve,
if the Board for the reserve was established with the
agreement of the land council; or
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(4)

(b) thetraditional owners of indigenous people' sland in the
reserve, if the Board for the reserve was established with the
agreement of the traditional owners.

Board' s identity not affected by name change

If the Minister amends a notice published under section 377 so as
to alter aBoard' s name or constitution, section 25B of the Acts
Interpretation Act 1901 appliesin relation to the alteration asif it
had been made by an Act.

Note: This ensures that the Board' s identity and functions are not affected

by the alteration, and that certain referencesto the Board under its old
name are treated as references to the Board under its new name.

379 Appointment of Board members

(D

)

©)

Appointment of persons

The Minister may, in writing, appoint a person on a part-time basis
to aposition of member of a Board if:
(a) the personisqualified for appointment to the position; and

(b) the Minister is satisfied that the person isafit and proper
person to be amember of the Board (see section 379A).
Note: Subsection (1) is subject to section 390A, which deals with the
appointment of a Northern Territory nominee as a member of the
Board for a Commonwealth reserve consisting wholly or mostly of

indigenous people’ s land held by the Director under lease in the
Territory.

Replacement appointments

As soon as practicable after a position of member of a Board
becomes vacant, the Minister must appoint a person to the position
under subsection (1).

Validity of appointments

A deficiency or irregularity relating to the nomination, selection or
appointment of amember of a Board does not invalidate the
member’ s appointment.
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379A Fit and proper person

In determining for the purposes of this Subdivision whether a
person is afit and proper person to be a member of a Board, the
Minister may have regard to the matters specified in regulations
made for the purposes of this section. The Minister may also have
regard to any other matter the Minister considers appropriate.

Note: The question whether apersonis afit and proper person is relevant to

subsection 379(1) (which is about appointments to Boards), and
subsection 382(1A) (which is about termination of appointments).

380 Termsand conditions

Term of office

(1) A member of aBoard holds office for the period specified in the
instrument of appointment. The period must not exceed 5 years.

Note: Section 382 sets out the circumstances in which amember’s
appointment may be (or must be) terminated.

Avoiding doubt—future terms of office

(1A) To avoid doubt, subsection (1) does not prevent a person from
being appointed as a member of a Board again. This subsection
does not affect the operation of subsection 33(4A) of the Acts
Interpretation Act 1901 in relation to this Act.

Resignation

(2) A member of aBoard may resign his or her appointment by giving
the Minister awritten resignation.

Other terms and conditions

(3) A member of aBoard holds office on the terms and conditions (if
any) that are determined by the Minister in relation to matters not
covered by this Act or the regulations.

381 Remuneration

(1) A member of aBoard isto be paid the remuneration that is
determined by the Remuneration Tribunal. If no determination of
that remuneration by the Tribunal isin operation, the member isto
be paid the remuneration that is prescribed.
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)

©)

A member of aBoard isto be paid the allowances that are
prescribed.

This section has effect subject to the Remuneration Tribunal Act
1973.

382 Termination of appointments of Board members

(D

(1A)

(2

©)

(4)

Termination when person stops being qualified for appointment

The appointment of a person to a position of member of aBoard is
terminated when the person ceases to be qualified for appointment
to the position.

Termination if person is not fit and proper

The Minister must terminate the appointment of a member of a
Board if the Minister is satisfied that the member is not afit and
proper person to be amember of the Board. For this purpose, in
having regard to matters as mentioned in section 379A, the
Minister may consider things that happened either before or after
the member’ s appointment.

Termination for misbehaviour or incapacity

The Minister may terminate the appointment of a member of a
Board for misbehaviour or physical or mental incapacity.

Termination for failure to attend Board meetings

The Minister may terminate the appointment of a member of a
Board if the member is absent, except on leave of absence, from 3
consecutive meetings of the Board of which the member has had
notice.

Termination for engaging in conflicting work

The Minister may terminate the appointment of a member of a
Board if the member engages in paid employment that, in the
Minister’s opinion, conflicts or could conflict with the proper
performance of the duties of the member.
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Termination for conduct inimical to Board

(4A) The Minister may terminate the appointment of a member of a

Board for areserveif the Minister is satisfied that the person has
acted in away that is not in the interest of the Board as awhole.

However, the Minister may not terminate under this subsection the

appointment of amember nominated by traditional owners of
indigenous peopl€’ sland in the reserve.

Termination for failure to disclose interests

(5) The Minister must terminate the appointment of a member of a
Board if:

(a) the member does not comply with any requirements
prescribed by the regul ations to disclose an interest the
member has in a matter being considered or about to be
considered by the Board; and

(b) the member does not have a reasonable excuse for not
complying.

Termination on request by nominator

(6) The Minister must terminate the appointment of a member of a
Board if:

(@) the member was appointed on the nomination of a particular

person, body or group of persons; and

(b) the person, body or group gives the Minister awritten request

to terminate the appointment.

Termination for bankruptcy or insolvency

(7) The Minister may terminate the appointment of a member of the
Board if the member:

(a) becomes bankrupt; or

(b) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(c) compounds with hisor her creditors; or

(d) makes an assignment of his or her remuneration for the
benefit of hisor her creditors.

268

Environment Protection and Biodiversity Conservation Act 1999



Conservation of biodiversity and heritage Chapter 5
Protected areas Part 15
Commonwealth reserves Division 4

Section 383

383 Procedureof aBoard

(1) Theregulations may providefor:
(a) mattersrelating to the operation of a Board, including:
(i) proceduresfor convening meetings of the Board; and
(ii) procedures for determining who isto preside at a
meeting of the Board; and
(iii) determining who may attend a meeting of the Board,
and

(iv) the constitution of a quorum for a meeting of the Board,;
and

(v) procedures relating to a member’ sinterest in matters
being dealt with by the Board; and

(vi) theway inwhich matters are to be resolved by the
Board; and

(b) the appointment and rights of a deputy of a member of a
Board.

(2) Theregulations may allow a Board to determine a matter relating
to the operation of the Board for which the regulations may
provide.

(3) If there are no regulations in force, a Board may operate in the way
it determines.

(4) A meeting of a Board for a Commonwealth reserve consisting
wholly of indigenous people'sland:

(8 must not start; and
(b) must not continue;

unless the majority of the members of the Board present are
persons hominated by the traditional owners of the indigenous
people’ s land for appointment as members.

(5) Subsection (4) has effect despite subsections (1), (2) and (3).
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Subdivison G—Special rulesfor some Commonwealth reserves
in the Northern Territory or JervisBay Territory

384 Simplified outline of this Subdivision

Thefollowing isasimplified outline of this Subdivision:

Specid rules apply to Commonwealth reserves in the Kakadu
region, Uluru region and Jervis Bay Territory, affecting the
activitiesthat can be carried on in those reserves.

Special procedures apply to planning for management of reserves
in the Kakadu region, Uluru region and Jervis Bay Territory. These
provide for extrainvolvement of indigenous people in the planning
process.

385 Activitiesin Commonwealth reserve without management plan

When a management plan is not in operation for a particular
Commonwealth reserve wholly or partly in the Kakadu region,
Uluru region or Jervis Bay Territory, the Director may perform the
Director’ s functions and exercise the Director’ s powersin and in
relation to a part of the reserve in the region, subject to any
directions of the Minister.

386 What arethe Kakadu region and the Uluru region?

(1) The Kakadu region isthe part of the Alligator Rivers Region (as
defined in the Environment Protection (Alligator Rivers Region)
Act 1978) that excludes:

() the area shown asthe Arnhem Land Aboriginal Reserve on
the map mentioned in that definition; and

(b) the areasthat are pastoral leases and are described on that
map as Mount Bundey and Eva Valley.

(2) The Uluru region isthe area of land described under the heading
“Uluru” in Schedule 1 to the Aboriginal Land Rights (Northern
Territory) Act 1976.

270 Environment Protection and Biodiversity Conservation Act 1999



Conservation of biodiversity and heritage Chapter 5
Protected areas Part 15
Commonwealth reserves Division 4

Section 387

387 No mining operationsin Kakadu National Park

(1) A person must not carry out mining operations in Kakadu National
Park.

(2) Subsection (1) does not prevent:

(@) the use, development or reconstruction of the township
known as Jabiru; or

(b) the transportation of anything in Kakadu National Park along
routes (including air routes) prescribed by the regulations for
the purposes of this paragraph; or

(c) the construction and use of pipelines and power linesin
Kakadu National Park along routes prescribed by the
regulations for the purposes of this paragraph; or

(d) the doing of anything for the purposes of building or
construction, or the supply of water, in Kakadu National Park
as long as the purposes are not connected with, or incidental
to, mining operations; and

(e) prescribed activities carried on in Kakadu National Park in
connection with, or incidental to, mining operations carried
on outside Kakadu National Park.

(3) Kakadu National Park isthe Commonwealth reserve (asit exists
from time to time) to which the name Kakadu National Park was
given by Proclamation continued in force by the Environmental
Reform (Consequential Provisions) Act 1999.

388 Establishment and development of townshipsin the Kakadu
region and Uluru region

(1) A person may develop atownship in apart of a Commonwealth
reserve, but only if:

(a) thepart isinthe Kakadu region or the Uluru region; and
(b) the person does so in accordance with:

(i) subsection (2) or (3); and

(ii) the management plan for the reserve; and

(iii) atown plan prepared and approved in accordance with
the regulations.
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(2) A person (other than the Director) may develop atownship only:
(a) onland that the person holds under lease or sub-lease from
the Director; or
(b) on land that was developed before 9 June 1978, if the
township was established before it was included in the
reserve.

(3) The Director may develop atownship only if the township did not
exist before its site became part of the Commonwealth reserve.

(4) A person may only construct, alter or demolish a building or
structure in atownship in accordance with the management plan
for the Commonwealth reserve and the town plan.

389 Planning for townships

Management plan provisions

(1) The provisions of a management plan for a Commonwealth reserve
that relate to a township must include provisions for and in relation
to:

(a) the site of the township and the general purposes of the
township, if the township was not established before its site
was included in the reserve; and

(b) thetermsand conditions of any lease or sub-lease from the
Director of land on which the township is to be established or
devel oped; and

(c) the purposes of any zones into which the township isto be
divided.

Town plan provisions

(2) A town plan must make detailed provision relating to the proposed
construction or development of the township, including, in
particular, the provision (if any) to be made for:

(@) housing, shops, offices and other buildings and structures;
and

(b) bridges, railways, roads, streets, footpaths and parking areas;
and

(c) the supply of water, electricity and gas; and

(d) the standards to be maintained in the construction and
ateration of buildings and structures; and
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(e) sewerage and drainage; and
(f) public amenities for recreation and other purposes; and
(g) any other mattersthat are specified for the purposes of this
paragraph by:
(i) the management plan for the Commonwealth reserve
containing the township; or
(ii) theregulations; or
(i) any lease or sub-lease from the Director of land on
which the township isto be established or devel oped.

Town plans may adopt, apply or incorporate other instruments

(3) For the purposes of subsection (2), atown plan may apply, adopt or
incorporate, with or without modification:

(a) the provisions of any law of the Northern Territory (or a part
of the Territory) that would not otherwise apply in relation to
the township, asin force at a specified time or asin force
from time to time; or

(b) any matter contained in any instrument or writing asin force
or existing at a specified time.

Town plans must not be inconsistent with other instruments

(4) A town plan must never be inconsistent with:
(@) the management plan for the Commonwealth reserve that
includes the township; or
(b) any lease or sub-lease from the Director of land on which the
township is to be established or devel oped.

Revocation and variation of town plans

(5) A town plan may be revoked or amended in the manner provided
by the regulations.

Note: Town plans are to be prepared and approved in accordance with the
regulations. See subparagraph 388(1)(b)(iii).

390 Special rulesto protect Aboriginal interestsin planning process

(1) Thissection sets out some extra rules about the process of
preparing management plans for a Commonwealth reserve wholly
or partly within the Kakadu region, the Uluru region or Jervis Bay
Territory.
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(2) The Minister must give a management plan for a Commonwealth
reserve back to the Director with suggestions under paragraph
370(3)(b) if the Minister is satisfied that there is a substantial
difference of opinion between:

(a) the Chair or Chairperson of aland council for indigenous
people’ s land in the reserve, on the one hand; and

(b) the Director, or the Director and the Board for the reserve (if
it isajointly managed reserve), on the other hand.

(3) If the Minister givesthe plan back to the Director with suggestions
under paragraph 370(3)(b) (whether because of subsection (2) or
not), the Minister must:

(a) giveacopy of the suggestions to:
(i) the Chair or Chairperson of each land council for
indigenous people sland in the reserve; and
(ii) the Parks and Wildlife Commission of the Northern
Territory, if the plan is for a Commonwealth reserve
wholly or partly in the Territory; and
(b) invite each person to whom the Minister gave a copy of the
suggestions to give the Director comments on the suggestions
within 14 days.

(4) When considering the Minister’ s suggestions as required by
paragraph 370(4)(a), the Director and any Board for the reserve
must also consider any comments made in response to the
Minister’ s invitation.

(5) When the Director givesthe Minister an identical or altered version
of the plan under paragraph 370(4)(b), the Director must also:
(a) givethe Minister acopy of the comments (if any) madein
response to the Minister’ s invitation, and the Director’s
views on those comments; and

(b) givethe Chair or Chairperson of each land council for
indigenous peopl€e’ sland in the reserve a copy of the version
of the plan given to the Minister and of the comments and
views (if any) being given to the Minister under

paragraph ().

(6) The Chair or Chairperson of aland council for indigenous people's
land in the reserve may make comments to the Minister relating to
the version of the plan within 14 days of receiving the copy of it.
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(7) If the Minister receives comments from the Chair or Chairperson
of aland council for indigenous peopl€'sland in the reserve and
the Minister is satisfied that there is a substantial difference of
opinion between the Chair or Chairperson and the Director over the
plan:

(@) the Minister may appoint a person the Minister considers to
be suitably qualified and in a position to deal with the matter
impartially to inquire into the matter; and

(b) the person appointed must inquire into the matter and give
the Minister areport and recommendations.

(8 The Minister:
(&) must also consider:
(i) the comments (if any) made to the Minister by the Chair
or Chairperson under subsection (6); and
(ii) the report and recommendations (if any) given to the
Minister under subsection (7);
when considering under subsection 370(5) the version of the
plan given to the Minister under paragraph 370(4)(b); and
(b) must not approve the plan before the end of the period
described in subsection (6).

390A Appointment of Northern Territory nomineeto Board

(1) Thissection makes specia provision for the appointment of a
person nominated by the Northern Territory as a member of the
Board for a Commonwealth reserve consisting wholly or mostly of
indigenous peopl€e’ sland held by the Director under lease in the
Territory.

(2) Despite subsection 379(1), the Minister must not appoint the
person unless:
(a) the members of the Board nominated by the traditional
owners of the land consent to the appointment; or
(b) the appointment has been recommended under
subsection (5).

(3) The Northern Territory may inform the Minister if it believes that
the members of the Board nominated by the traditional owners of
the land are unreasonably withholding consent to the appointment.
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(4) If the Northern Territory informs the Minister, he or she must refer
the matter to the person (the Ombudsman) holding the office of
Commonwealth Ombudsman under the Ombudsman Act 1976.

(5) If the Ombudsman is satisfied that the members of the Board
nominated by the traditional owners of the land are unreasonably
withholding consent to the appointment, the Ombudsman must
recommend to the Minister that the Minister make the
appointment.
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Division 5—Conservation zones

390B Simplified outline of this Division

The following is asimplified outline of this Division:

The Governor-General can proclaim a Commonwealth areato be a
conservation zone, to protect biodiversity in the areawhileitis
being assessed for inclusion in a Commonwealth reserve.

Regulations can be made to regulate a wide range of activitiesin a
conservation zone.

People who have rights relating to an areathat is later included in a
conservation zone can continue to exercise those rights in the zone.

A conservation zone can be revoked if the Minister is satisfied the
area concerned should not be included in a Commonwealth
reserve. It isrevoked automaticaly if itisincluded in a
Commonwealth reserve.

390C Object of this Division

The object of this Division isto provide for the protection of
biodiversity, other natural features and heritage in Commonwealth
areas while they are being assessed for inclusion in a
Commonwealth reserve.

390D Proclamation of conservation zones

(1) The Governor-General may, by Proclamation, declare a
Commonwealth area outside a Commonwealth reserve to be a
conservation zone.

(2) Before the Governor-General makes a Proclamation declaring a
Commonwealth area to be a conservation zone, the Minister must
be satisfied that the area should be assessed to determine whether
the biodiversity, other natural features and heritage in the area
should be protected by including the areain a Commonwealth
reserve.
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390E Regulating activities generally

(1) Theregulations may:

(a) regulate or prohibit the pollution of soil, air or water in a
manner that is, or islikely to be, harmful to:

(i) people, biodiversity or heritage in conservation zones,
or

(ii) the natural features of conservation zones; and

(b) regulate tourism in conservation zones; and
(c) provide for the protection and preservation of conservation
zones and property and things in conservation zones; and
(d) provide for the protection and conservation of biodiversity in
conservation zones; and
(e) regulate or prohibit accessto al or part of a conservation
zone by persons or classes of persons; and
(f) provide for the removal of trespassers from conservation
zones,; and
(g) regulate camping in conservation zones; and
(h) provide for the safety of personsin conservation zones; and
(i) regulate the use of fire in conservation zones; and
(1) regulate the conduct of personsin conservation zones; and
(K) regulate the carrying on of any trade or commercein a
conservation zone; and
() regulate the use of vehiclesin conservation zones and
provide for signs and road markings for those purposes; and
(m) providefor:

(i) theremoval of vehicles, aircraft or vessels from places
in conservation zones where they have been left in
contravention of the regulations or have been
abandoned; and

(if) theimpounding of such vehicles, aircraft or vessels; and

(n) provide that the person taken for the purposes of the
regulations to be the owner of a motor vehicleinvolved in a
contravention of a provision of the regulations relating to the
parking or stopping of vehiclesin a conservation zoneis,
except as provided otherwise, taken to commit an offence
against the provision; and

(o) provide for aperson to be taken to be the owner of a motor
vehicle for the purposes of regulations made under
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paragraph (n) (including a person in whose name the motor
vehicle is registered under the law of a State or Territory);
and

(p) regulate the use of vesselsin, and the passage of vessels
through, conservation zones; and

(q) regulate the landing and use of aircraft in, and the flying of
arcraft over, conservation zones, and

(r) regulate or prohibit the taking of animals or plantsinto or out
of conservation zones; and
(s) provide for the impounding, removal, destruction or disposal
of animals found straying in conservation zones; and
(t) regulate or prohibit the taking into conservation zones, and
the use in conservation zones, of weapons, traps, nets, snares,
fishing apparatus and other devices; and
(u) regulate or prohibit the laying of baits and the use of
explosives and poisons in conservation zones; and
(v) provide for the collection of specimens and the pursuit of
research in conservation zones for scientific purposes; and
(w) provide for theissue of licences, permits and authorities
relating to activities in conservation zones, the conditions
subject to which they are issued and the charging of fees by
the Commonwealth in respect of such licences, permits and
authorities; and
(X) provide for any matter incidental to or connected with a
matter described in another paragraph.

(2) Regulationsrelating to conservation zones may also:
(a) regulate the carrying on of mining operations, fishing,
pastoral or agricultural activities for commercial purposes;
and

(b) regulate the construction or alteration of buildings and
structures; and

(c) regulate the construction or establishment of bridges,
railways, roads, tracks, port facilities and air-strips and the
carrying out of any other works; and

(d) regulate the felling or taking of timber; and

(e) providefor and in relation to the powers to be exercised, and
the functions and duties to be performed, in and in relation to
conservation zones by wardens, by rangers and by other
persons included in specified classes of persons; and
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3

(f) providefor and in relation to the giving of securities for
compliance with regulations made for the purposes of this
section by persons doing, or proposing to do, anything to
which those regulations rel ate.

Regulations made for the purposes of this section have no effect to
the extent that they are inconsistent with the terms and conditions
of aright (however described) to explore for minerals, or to mine
for or recover mineras, granted under section 124 of the Lands
Acquisition Act 1989.

390F Chargesfor activitiesin conservation zones

Subject to the approval of the Minister, the Director may determine
and impose charges for using services or facilities provided by the
Director in or in connection with a conservation zone.

390G Other laws and regulations made for this Division

)

)

Regulations regulating aircraft subject to other Commonwealth
laws

A provision of the regulations regulating the flying of aircraft over
aconservation zone does not have any effect so far asitis
inconsistent with alaw of the Commonwealth. For this purpose, a
provision is not inconsistent with such alaw if it can be complied
with without contravention of the law.

Territory laws subject to regulations

A law of aTerritory has effect so far asit is not inconsistent with a
provision of the regulations made for the purposes of this Division
and having effect in that Territory. For this purpose, such alaw is
not inconsistent with the provision so far asit can operate
concurrently with the provision.

390H Prior usagerightsrelating to conservation zones continue to

have effect

(1) None of the following provisions affect a usage right that was held

by a person (other than the Commonwealth) in relation to land or
seabed immediately before the land or seabed wasincluded in a
conservation zone:
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(a) provisions of this Division that relate to the zone (whether or
not they also relate to another conservation zone);

(b) provisions of the regulations made for the purposes of this
Division that relate to the zone (whether or not they also
relate to another conservation zone).

(2) None of the provisions covered by subsection (1) affect the
application of alaw of a State or Territory in relation to the usage
right.

(3) The usage right may be renewed or have its term extended only:
(a) with the Minister’s written consent; and
(b) subject to any conditions determined by the Minister.

This subsection has effect despite subsections (1) and (2) and any
other law of the Commonwealth, a State or a Territory.

(4) Subsections (1) and (2) apply in relation to a usage right relating to
mineralson, in or under land or seabed included in a conservation
zone asif the usage right were a usage right relating to the land or
seabed.

(5) Thissection appliesto aright arising out of a usage right in the
same way as it applies to the usage right.

390J Revoking and altering conservation zones

Proclamations to revoke or amend declaring Proclamation

(1) The Governor-General may, by Proclamation, revoke or amend a
Proclamation made under section 390D (declaring a
Commonwealth area to be a conservation zone).

Limit on making Proclamations

(2) Before the Governor-General makes a Proclamation under
subsection (1) causing a Commonwealth area to cease to be within
aconservation zone, the Minister must be satisfied that the area
should not be included in a Commonwealth reserve.
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Declaration of Commonwealth reserve revokes conservation zone

(3) A Commonwealth area ceases to be a conservation zone by force

of this subsection if the area becomes or isincluded in a
Commonwealth reserve.

Conservation zone ends if it ceases to be in Commonwealth area

(4) If land, waters, seabed or airspace in a conservation zone cease to

be a Commonwealth area, the land, waters, seabed or airspace
cease to be (or be in) a conservation zone by force of this
subsection.

Proclamation to reflect cessation of conservation zone

(5) If land, waters, seabed or airspace cease to be a conservation zone

by force of subsection (3) or (4), the Governor-General must make
a Proclamation revoking or amending the Proclamation that
included the land, waters, seabed or airspace in a conservation
zone, to reflect the fact that the land, waters, seabed or airspace are
no longer part of the conservation zone.
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Chapter 5A—TheList of Overseas Places of
Historic Significanceto Australia

Part 15A—TheList of Overseas Places of Historic
Significanceto Australia

390K ThelList of Overseas Places of Historic Significanceto
Australia

(1) The Minister must keep awritten record of places in accordance
with this Part. The record is called the List of Overseas Places of
Historic Significance to Australia.

(2) TheList of Overseas Places of Historic Significanceto Australiais
not alegidlative instrument.

390L Inclusion of placesin the List of Overseas Places of Historic
Significanceto Australia

(1) The Minister may, by notice published in the Gazette, include a
place, and a statement of its historic significance to Australia, in
the List of Overseas Places of Historic Significance to Australiaif,
and only if:

(a) the placeisoutsidethe Australian jurisdiction; and
(b) the Minister is satisfied that the place is of outstanding
historic significance to Australia.

(2) Theregulations may specify matters the Minister isto have regard
to in considering whether he or sheis satisfied as mentioned in

paragraph (1)(b).

390M Removal of placesfrom the List of Overseas Places of Historic
Significanceto Australia or variation of statement of
historic significance

(1) The Minister may, by notice published in the Gazette, do either of
the following in relation to a place that isincluded in the List of
Overseas Places of Historic Significance to Australia:
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(a) remove the place, and the statement of its historic
significance to Australia, from the List;

(b) vary the statement of the place’s historic significance to
Australia.

(2) Theregulations may specify matters the Minister isto have regard
to in considering whether to take action under subsection (1).

390N Inviting commentsfrom other Ministers before taking action

(1) Beforetaking action in relation to a place under section 390L or
390M, the Minister (the Environment Minister) must:

(a) inform the following other Ministers of the action the
Environment Minister proposes to take:

(i) the Minister for Foreign Affairs;
(ii) any other Minister whom the Environment Minister
believes should be informed; and
(b) invite those ather Ministers to give the Environment Minister
comments on the proposed action; and
(c) take any comments from those other Ministers into account.

(2) Inthissection:

Minister for Foreign Affairs means the Minister administering the
Diplomatic Privileges and Immunities Act 1967.

390P Minister may ask Australian Heritage Council for advice etc.

(1) The Minister may ask the Australian Heritage Council for advice
relating to action that the Minister is considering taking under
section 390L or 390M in relation to a place, and may take that
advice into account in deciding what action (if any) to take under
that section in relation to the place.

(2) The Minister may also seek, and have regard to, information or
advice from any other source.
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390Q List of Overseas Places of Historic Significanceto Australiato
be publicly available

The Minister must ensure that:

(a) up-to-date copies of the List of Overseas Places of Historic
Significance to Australia are available for free to the public
on request; and

(b) an up-to-date copy of the List is available on the Internet.

390R Disclosure of Australian Heritage Council’ s assessments and
advice

(1) A member of the Australian Heritage Council has a duty not to
disclose advice under section 390P to a person other than the
Minister, an employee in the Department whose duties relate to the
Council or another member of the Council.

(2) However, the duty not to disclose the advice does not exist after
the Minister has decided whether to take the action to which the
advice relates.
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Chapter 6—Administration

Part 16—Precautionary principle and other
considerations in making decisions

391 Minister must consider precautionary principlein making
decisions

Taking account of precautionary principle

(1) The Minister must take account of the precautionary principlein
making a decision listed in the table in subsection (3), to the extent
he or she can do so consistently with the other provisions of this
Act.

Precautionary principle

(2) The precautionary principleisthat lack of full scientific certainty
should not be used as areason for postponing a measure to prevent
degradation of the environment where there are threats of serious
or irreversible environmental damage.

Decisions in which precautionary principle must be considered

(3) Thedecisions are:

Decisionsin which precautionary principle must be considered

Section
decision is
Item madeunder Natureof decision
1 75 whether an action is a controlled action
2 133 whether or not to approve the taking of an
action
3 201 whether or not to grant a permit
4 216 whether or not to grant a permit
5 238 whether or not to grant a permit
6 258 whether or not to grant a permit
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Decisionsin which precautionary principle must be considered

Section
decision is

Item madeunder Natureof decision

6A 269AA whether or not to have arecovery plan for a
listed threatened species or alisted threatened
ecological community

7 269A about making arecovery plan or adopting a
plan as arecovery plan

TA 270A whether or not to have athreat abatement plan
for akey threatening process

7B 270B about making a threat abatement plan or
adopting a plan as a threat abatement plan

8 280 about approving a variation of a plan adopted
as arecovery plan or threat abatement plan

9 285 about making awildlife conservation plan or
adopting a plan as awildlife conservation plan

10 295 about approving a variation of a plan adopted
as awildlife conservation plan

10A 303CG whether or not to grant a permit

10AA 303DC whether or not to amend the list of exempt
native specimens

10B 303DG whether or not to grant a permit

10C 303EC about including an itemin the list referred to
section 303EB

10D 303EN whether or not to grant a permit

10E 303FN about declaring an operation to be an
approved wildlife trade operation

10F 303FO about declaring a plan to be an approved
wildlife trade management plan

10G  303FP about declaring aplan to be an accredited
wildlife trade management plan

10H 303GB whether or not to grant an exceptional
circumstances permit

11 316 about making a plan for managing a property

that isincluded in the World Heritage List and
is entirely within one or more Commonwealth
areas
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Decisionsin which precautionary principle must be considered

Section
decision is
Item madeunder Natureof decision
11A 324S about making a plan for managing a National
Heritage place
12 328 about making a plan for managing awetland

that is designated for inclusion in the List of
Wetlands of International Importance kept
under the Ramsar Convention and is entirely
within one or more Commonwealth areas

13 338 about making a plan for managing a Biosphere
reserve entirely within one or more
Commonwealth areas

13A 341T about endorsing a plan for managing a
Commonwealth Heritage place
14 370 about approving a management plan for a

Commonwealth reserve

391A Minister must consider information in the Register of the
National Estate in making decisions

Subject to this Act, the Minister must have regard to information in
the Register of the National Estate kept under the Australian
Heritage Council Act 2003 in making any decision under this Act
to which the information is relevant.
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Part 17—Enforcement

Divison 1—Wardens, rangers and inspectors

Subdivision A—Wardensand rangers

392 Appointment of wardensand rangers

The Minister may, in writing, appoint:

(@) an officer or employee of the Department; or
(b) aperson covered by an arrangement made under section 393;
to be awarden or ranger.

393 Arrangementsfor certain officersor employeesto exercise

(1)

(1A)

)

©)

powersetc. of wardensor rangers

The Secretary may make arrangements with an Agency Head
(within the meaning of the Public Service Act 1999), or with an
authority of the Commonwealth, for the performance or exercise of
all or any of the functions or powers of wardens and rangers under
this Act or the regulations by officers or employeesin that Agency
or authority, as the case may be.

However, an arrangement under subsection (1) must not provide
for the performance or exercise of functions or powers under this
Act or the regulations in relation to a Commonwealth reserve or
conservation zone.

The Minister may enter into an arrangement with the appropriate
Minister of a State or of the Australian Capital Territory or of the
Northern Territory for:

(a) officersor employeesin the Public Service of the State or
Territory, or in an authority of the State or Territory
(including alocal government body); or

(b) members of the police force of the State or Territory;

to perform or exercise al or any of the functions or powers of
wardens or rangers under this Act or the regulations.

The Minister may enter into an arrangement with the appropriate
person holding an office under section 13 of the Norfolk Island Act
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1979 for persons appointed or employed under an enactment
referred to in section 61 of that Act to perform or exercise al or
any of the functions or powers of wardens or rangers under this Act
or the regulations.

(4) The Director may make arrangements with an Agency Head
(within the meaning of the Public Service Act 1999), or with an
authority of the Commonwealth, for the performance or exercise of
al or any of the functions or powers of wardens and rangers under
this Act or the regulations by officers or employeesin that Agency
or authority, as the case may be.

394 Wardens ex officio

By force of this section each of the following is awarden:
(@) each member or special member of the Australian Federal
Police;
(b) each officer of Customs.

395 Identity cards

(1) The Minister must issue to each warden (except a member of a
police force or an officer of Customs) and to each ranger, an
identity card, in aform approved by the Minister, containing a
photograph of the person to whom it isissued.

(2) If aperson stops being awarden or ranger, the person must
immediately return his or her identity card to the Minister.

(3) A person who contravenes subsection (2) is guilty of an offence
punishable on conviction by afine not exceeding one penalty unit.

Subdivision B—Inspectors

396 Appointment of inspectors
(1) The Minister may, in writing, appoint a person to be an inspector.

(2) The Minister may make awritten determination that a specified
person, or a person included in a specified class of persons, does
not have such of the powers conferred on an inspector by this Act
as are specified in the determination. The determination has effect
accordingly.
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(3) If the Minister makes a determination under subsection (2) about a
named individual, the Minister must give the individual a copy of
the determination.

397 Inspectorsex officio

(1) By force of this section each of the following is an inspector:

() each member or special member of the Australian Federal
Police;

(b) each person appointed as an inspector under section 43 of the
Great Barrier Reef Marine Park Act 1975 (other than such a
person whose appointment relates only to the powers of an
inspector under Part VIIA of that Act);

(c) each officer of Customs.

(2) Paragraph (1)(b) does not apply for the purposes of the application
of this Act to an offence against, or a matter relating to, Part 13A.

(3) By force of this section, for the purposes of the application of this
Act to an offence against, or a matter relating to, Part 13A, each of
the following is an inspector:

(b) each member of the police force of an external Territory;

(c) each quarantine officer (animals) (within the meaning of the
Quarantine Act 1908);

(d) each quarantine officer (plants) (within the meaning of the
Quarantine Act 1908).

Note: Part 13A deals with international movement of wildlife specimens.

398 Arrangementsfor Stateand Territory officersto beinspectors

(1) The Minister may enter into an arrangement with the appropriate
Minister of a State or of the Australian Capital Territory or of the
Northern Territory for:

(a) officersor employees of the Public Service of the State or
Territory, or of an authority of the State or Territory
(including alocal government body); or

(b) members of the police force of the State or Territory;

to be inspectors, and that arrangement has effect accordingly.

(2) The Minister may enter into an arrangement with the appropriate
person holding an office under section 13 of the Norfolk Island Act
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©)

(4)

1979 for persons appointed or employed under an enactment
referred to in section 61 of that Act to be inspectors, and that
arrangement has effect accordingly.

The Minister may make a written determination that a specified
person, or a person included in a specified class of persons, who is
an inspector because of this section does not have such of the
powers conferred on an inspector by this Act as are specified in the
determination. The determination has effect accordingly.

If the Minister makes a determination under subsection (3) about a
named individual, the Minister must give the individual a copy of
the determination.

399 Identity cards

(1)

)

©)

The Minister must issue to an inspector, (except a member of a
police force or an officer of Customs), an identity card in aform
approved by the Minister, containing a photograph of the person to
whom it isissued.

If aperson stops being an inspector, the person must immediately
return his or her identity card to the Minister.

A person who contravenes subsection (2) is guilty of an offence
punishable on conviction by afine not exceeding one penalty unit.

Subdivision BA—EXxer cise of power s of authorised officers

outsidetheterritorial sea

399A Powersto be exercised consistently with UNCLOS

(1) Thissection appliesin relation to the powers of an authorised

officer under this Part (including powers an authorised officer has
under or because of a search warrant or a monitoring warrant), to
the extent that the powers are otherwise permitted to be exercised:

(a) outsidetheterritorial sea; and

(b) inrelation to a person, aircraft or vessel, other than a person
aircraft or vessel of akind referred to in any of paragraphs
5(3)(a) to (h).
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(2) The powers of an authorised officer, to the extent to which this
section applies to them, must be exercised consistently with
Australia s rights and obligations under:

(8 UNCLOS; and
(b) any other international agreements specified in regulations
made for the purposes of this section.

(3) Inthissection:

UNCLOS means the United Nations Convention on the Law of the
Sea, done at Montego Bay on 10 December 1982.

Note: Thetext of the Convention is set out in Australian Treaty Series 1994
No. 31. In 20086, the text of a Convention in the Australian Treaty
Series was accessible through the Australian Treaties Library on the
AustLIl Internet site (www.austlii.edu.au).

Subdivison C—M iscellaneous

400 Regulations may give wardens, rangers and inspectors extra
power s, functions and duties

The regulations may provide for functions and powers to be
conferred, and duties to be imposed, on wardens, rangers and
inspectors.

401 Impersonating authorised officersand rangers

(1) A personisguilty of an offenceif:
(@) the person:
(i) impersonates an authorised officer or aranger on an
occasion; and
(ii) does so knowing it to be an occasion when the officer or
ranger would be on duty and doing an act or attending a
place; or
(b) the person:
(i) falsely represents himself or herself to be an authorised
officer or aranger; and

(ii) doesan act or attends a place in the assumed character
of that officer or ranger; or

Environment Protection and Biodiversity Conservation Act 1999 293



Chapter 6 Administration
Part 17 Enforcement
Division 1 Wardens, rangers and inspectors

Section 402

(c) the person:
(i) impersonates an authorised officer or aranger or falsely

represents himself or herself to be an authorised officer
or aranger; and

(ii) does so with the intention of obtaining again, causing a
loss or influencing the exercise of apublic duty.

(2) Subsection (1) does not apply to an authorised officer or aranger.

(3) Anauthorised officer or aranger is guilty of an offenceif:
(@) the officer or ranger:
(i) impersonates another authorised officer or ranger on an
occasion; and

(if) does so knowing it to be an occasion when the other
officer or ranger would be on duty and doing an act or
attending a place; or

(b) the officer or ranger:

(i) fasely represents himself or herself to be another
authorised officer or aranger; and

(ii) doesan act or attends a place in the assumed character
of the other officer or ranger; or

(c) the officer or ranger:

(i) impersonates another authorised officer or aranger or
falsely represents himself or herself to be another
authorised officer or aranger; and

(ii) does so with the intention of obtaining again, causing a
loss or influencing the exercise of apublic duty.

(4) An offence against this section is punishable, on conviction, by
imprisonment for not more than 2 years or afine not exceeding 120
penalty units, or both.

402 Offences against authorised officersand rangers

(1) A personisguilty of an offence if the person:
(a) uses or threatens violence against another person; and

(b) does so knowing that the other person is an authorised officer
or aranger; and

(c) does so because of that other person’s status as an authorised
officer or ranger.
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(2) An offence against subsection (1) is punishable, on conviction, by
imprisonment for not more than 7 years or afine not exceeding 420
penalty units, or both.

(3) A personisguilty of an offence if the person:

(a) obstructs, intimidates, resists or hinders another person who
is an authorised officer or aranger exercising or performing
his or her powers, duties or functions; and

(b) does so knowing that the other person is an authorised officer
or ranger.

(4) An offence against subsection (3) is punishable, on conviction, by
imprisonment for not more than 2 years or afine not exceeding 120
penalty units, or both.

(5) Itisimmaterial whether the defendant was aware that the
authorised officer or ranger was engaged in the exercise or
performance, or attempted exercise or performance of a power,
duty or function of such officer or ranger.

(6) Itisadefencein proceedings for an offence against subsection (3),
if at the time of the conduct congtituting the offence, the authorised
officer or ranger was abusing his or her power.

(7) This section does not limit the power of a court to punish a
contempt of that court.

(8) Subsections (1) and (3) are not intended to exclude or limit the
concurrent operation of any law of the Australian Capital Territory
in a case where the other person referred to in that subsectionisa
member or special member of the Australian Federal Palice.

Environment Protection and Biodiversity Conservation Act 1999 295



Chapter 6 Administration
Part 17 Enforcement
Division 2 Boarding of vessels etc. and access to premises

Section 403

Division 2—Boarding of vessels etc. and accessto premises

403 Boarding of vessels etc. by authorised officers

(D

)

(2A)

©)

This section appliesto:
(a) any Australian vessel or Australian aircraft, whether or not it
isin the Australian jurisdiction; or
(b) any other vessel or aircraft, or any vehicle or platform, that is
in the Australian jurisdiction.

If an authorised officer suspects on reasonable grounds that thereis
in, or on, avehicle, vessdl, aircraft or platform to which this section
applies any evidential material in relation to an offence against this
Act or the regulations, in relation to a contravention of acivil
penalty provision or in relation to both, the authorised officer may,
with such assistance as he or she thinks necessary:

(a) board the vehicle, vessel, aircraft or platform at any
reasonable time for the purpose of exercising, and may
exercise, the powers of an authorised officer under
section 406; and

(b) inthe case of avehicle, vessel or aircraft—stop and detain
the vehicle, vessel or aircraft for that purpose.

An authorised officer who boards a vehicle, vessel, aircraft or
platform under paragraph (2)(a) may require a person on the
vehicle, vessd, aircraft or platform to:

(a) answer aquestion asked by the authorised officer; or

(b) give the authorised officer information requested by the
authorised officer; or

(c) produce to the authorised officer records or documents kept
on the vehicle, vessel, aircraft or platform.

If an authorised officer or the person in command of a

Commonwealth ship or of a Commonwealth aircraft suspects on

reasonable grounds that a vessel to which this section applies has

been used or otherwise involved in the commission of an offence

against this Act or the regulations, he or she may:

(a) bring the vessel to the nearest port in Australia or an external

Territory to which it is safe and practicable to bring the
vessdl; or
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(b) by means of an international signal code or other
internationally recognised means of communication with a
vessel, require the person in charge of the vessel to bring the
vessel to that port.

(4) An authorised officer, or the person in command of a
Commonwealth ship or of a Commonwealth aircraft, may require
the person in charge of an aircraft to which this section appliesto
bring the aircraft to the nearest airport in Australia or an external
Territory to which it is safe and practicable to bring the aircraft if:

(a) the authorised officer, or the person in command of the
Commonwealth ship or Commonwealth aircraft, suspects on
reasonable grounds that the aircraft has been used or
otherwise involved in the commission of an offence against
this Act or the regulations; and

(b) therequirement is made by means of an international signal
code or other internationally recognised means of
communication with an aircraft.

(5) Anauthorised officer may, for the purposes of this Act, require the
person in charge of avehicle, vessdl, aircraft or platform to which
this section appliesto give information concerning the vehicle,
vessel, aircraft or platform and its crew and any other person on
board the vehicle, vessdl, aircraft or platform.

(5A) A person commits an offence if:
() areguirement is made of the person under this section; and
(b) the person failsto comply with the requirement.

Penalty:
(a) if the requirement is made under subsection (2A)—
imprisonment for 6 months or 30 penalty units, or both; or
(b) if the requirement is made under subsection (3), (4) or (5)—
50 penalty units.

(5B) If thereisarestraint on the liberty of a person on avessel resulting
from an authorised officer’ s exercise of a power under this section
in relation to the vessal:

(a) therestraint isnot unlawful; and
(b) civil or criminal proceedingsin respect of the restraint may
not be instituted or continued in any court against:
(i) the authorised officer; or
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(if) any person assisting the authorised officer in the
exercise of the power; or
(iii) the Commonwealth.

This subsection is not intended to affect the jurisdiction of the High
Court under section 75 of the Constitution.

(6) InthisAct:

Commonwealth aircraft means an aircraft in the service of the
Commonwealth on which the prescribed ensign or prescribed
insignia of the aircraft is displayed.

Commonwealth ship means a ship in the service of the
Commonwealth on which the prescribed ensign of the ship is

flying.

404 Authorised officersto produce identification

(1) If an authorised officer (subject to subsection (1A) boards a
vehicle, vessdl, aircraft or platform under section 403, the
authorised officer must:

(@) inthe case of amember of a police force—produce, for
inspection by the person in charge of that vehicle, vessdl,
aircraft or platform, written evidence of the fact that he or she
isamember of that police force; or

(a@) inthe case of an officer of Customs—produce, for inspection
by the person in charge of that vehicle, vessdl, aircraft or
platform, written evidence of the fact that he or sheisan
officer of Customs; or

(b) in any other case—produce his or her identity card for
inspection by that person.

(1A) Subsection (1) does not apply to an authorised officer if:
(a) the authorised officer is a member of apolice force or an
officer of Customs; and
(b) theofficer isin uniform.

(2) Anauthorised officer who does not comply with subsection (1) is
not authorised to remain, or to require any person assisting the
authorised officer to remain, on board the vehicle, vessdl, aircraft
or platform, or to detain the vehicle, vessal or aircraft.
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(3) If an authorised officer (subject to subsection (3A)) makes a
reguirement of a person under section 403 the authorised officer,
unlessit isimpracticable to do so, must:

(@) inthe case of amember of a police force—produce, for
inspection by that person, written evidence of the fact that he
or sheisamember of that police force; or

(aa) inthe case of an officer of Customs—produce, for inspection
by that person, written evidence of the fact that he or sheis
an officer of Customs; or

(b) in any other case—produce his or her identity card for
inspection by that person;

and, if the authorised officer failsto do so, that personis not
obliged to comply with the requirement.

(3A) Subsection (3) does not apply to an authorised officer if:
(a) the authorised officer isamember of apolice force or an
officer of Customs; and
(b) the officer isin uniform.

405 Accessto premises

(1) Anauthorised officer may, with the consent of the occupier of any
premises, enter the premises for the purpose of exercising the
powers of an authorised officer under section 406.

(2) If an authorised officer enters any premises under subsection (1),
he or she may exercise the powers of an authorised officer under
section 406.

(3) Anauthorised officer who enters premises under subsection (1)
must, if the occupier of the premises revokes his or her consent,
leave the premises forthwith, and is not entitled to exercise, or
continue to exercise, the powers of an authorised officer under
section 406 in relation to the premises.

(4) Anauthorised officer is not entitled to:
(a) enter premises under subsection (1); or
(b) exercise any powers as mentioned in subsection (2);
if the occupier of the premises has required the officer to produce
written identification for inspection by the occupier and:
(c) if the authorised officer isa member of a police force—the
officer failsto produce, for inspection by the occupier,
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written evidence of the fact that he or she is a member of that
police force; or

(d) if the authorised officer is an officer of Customs—the officer
failsto produce, for inspection by the occupier, written
evidence of the fact that he or she is an officer of Customs; or

(e) inany other case—the officer fails to produce his or her
identity card for inspection by the occupier.

406 Powers of authorised officers

(1) Anauthorised officer who boards a vehicle, vessdl, aircraft or
platform under section 403, or enters premises under
section 405 may:

(a) inspect and search the vehicle, vessdl, aircraft, platform or
premises, as the case may be; and
(aa) take photographs (including a video recording), and make
sketches, of the premises or of any substance or thing on the
vehicle, vessel, aircraft, platform or premises; and
(b) inspect, take extracts from, and make copies of, any
document that is, or that the authorised officer suspects on
reasonable groundsiis, evidential material in relation to an
offence against this Act or the regulations, in relation to a
contravention of acivil penalty provision or in relation to
both; and
(ba) in the case of an authorised officer who boards a vessel under
section 403—subject to section 406A, search without
warrant:
(i) aperson on the vessel; and
(ii) the person’sclothing;
to find out whether there is hidden on the person or in the
clothing:
(iii) aneligible seizableitem; or
(iv) athing that may be evidential material in relation to an
offence against this Act or the regulations, in relation to
acontravention of acivil penalty provision or in relation
to both; and
(c) ingpect, and take samples of, any other evidential material in
relation to an offence against this Act or the regulations, in
relation to a contravention of acivil penalty provision or in
relation to both; and
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(ca) take measurements of, and conduct tests on, the vehicle,
vessel, aircraft, platform or premises or any substance or
thing on the vehicle, vessdl, aircraft, platform or premises;
and

(d) exercise powers of seizure conferred on the authorised officer
by section 444A or 445; and

(e) take onto the vehicle, vessel, aircraft, platform or premises
any equipment or material reasonably necessary for the
purpose of exercising a power referred to in any of the other
paragraphs of this subsection.

(2) For the purposes of this Part, evidential material means:
(a) inrelation to an offence against the Act or the regulations:
(i) any thing with respect to which the offence has been
committed or is suspected, on reasonable grounds, of
having been committed; or

(if) any thing as to which there are reasonable grounds for
suspecting that it will afford evidence asto the
commission of the offence; or

(iif) any thing as to which there are reasonable grounds for
suspecting that it isintended to be used for the purpose
of committing the offence; and

(b) inrelation to a contravention of acivil penalty provision:
(i) any thing with respect to which the civil penalty
provision has been contravened or is suspected, on
reasonabl e grounds, of having been contravened; or

(ii) any thing as to which there are reasonable grounds for
suspecting that it will afford evidence asto the
contravention of the civil penalty provision; or

(iii) any thing as to which there are reasonable grounds for
suspecting that it isintended to be used for the purpose
of contravening the civil penalty provision.

(2A) A referenceto athing in subsection (2) includes a reference to any
such thing in electronic form.

(3) For the purposes of exercising a power under subsection (1), an
authorised officer may break open any hold or compartment, or
any container or other receptacle (including any place that could be
used as areceptacle), on avehicle, vessel, aircraft or platform or on
any premises.
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406A Searchesunder paragraph 406(1)(ba)

(1) A search under paragraph 406(1)(ba) of a person (the subject) may
only be conducted by an authorised officer of the same sex asthe
subject.

(2) However, if an authorised officer of the same sex as the subject is
not available to conduct the search, it may be conducted by another
person who:

(a) isof the same sex as the subject; and

(b) agrees, at the request of an authorised officer, to conduct the
search.

(3) Paragraph 406(1)(ba) and this section do not authorise the
authorised officer or other person:

() to remove any of the subject’s clothing; or
(b) to require the subject to remove any of hisor her clothing; or

(c) to use more force, or subject the subject to greater indignity,
than is reasonably necessary to conduct the search.

(4) If, in conducting a search, an authorised officer finds an eligible
seizableitem, or athing that may be evidential material as
mentioned in subparagraph 406(1)(ba)(iv), an authorised officer
may:

(a) take possession of the item or thing; and
(b) keep theitem or thing for such time as he or she thinks
necessary for the purposes of this Act.

(5) If, in conducting a search, the other person finds an item or thing
mentioned in subsection (4):
(@) he or she must take possession of it and giveit to an
authorised officer; and
(b) an authorised officer may keep it for such time as he or she
thinks necessary for the purposes of this Act.

(6) If:
(a) under subsection (4) or (5) an authorised officer is keeping an
item or thing found in a search of the subject; and
(b) the subject is detained under Schedule 1;
the authorised officer may continue to keep theitem or thing for
such time as he or she thinks necessary for the purposes of this Act
or the Migration Act 1958.

302

Environment Protection and Biodiversity Conservation Act 1999



Administration Chapter 6
Enforcement Part 17
Boarding of vessels etc. and access to premises Division 2

Section 406B

Note: Once the subject ceases to be detained under Schedule 1, the subject
will generally need to be detained under the Migration Act 1958 while
he or sheisin the migration zone (because his or her enforcement visa
under that Act will cease to have effect). Subsection (6) ensuresthe
officer can keep the item or thing while the subject is detained under
this Act or that Act.

406B Thing taken into possession isnot a thing seized

A referencein this Act to athing (however described) seized under
this Part or this Act does not include a reference to athing that has
been taken into possession under section 406A or Schedule 1.
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Division 3—M onitoring of compliance

407 Monitoring powers

(1) For the purposes of this Division, each of the following powersisa
monitoring power in relation to particular premises.

(a) the power to inspect and search the premises;

(b) the power to take photographs (including a video recording),
or to make sketches, of the premises or of any substance or
thing at the premises,

(c) the power to inspect, examine and take samples of, any
substance or thing on or in the premises;

(ca) the power to take measurements of, and conduct tests on, the
premises or any substance or thing on the premises;
(cb) the power to mark alive specimen on the premises (see
subsection (2));
(d) the power to take extracts from, or make copies of, any
document, book or record on the premises,

(da) the powers to operate €l ectronic equipment, and do other
things, at the premises as mentioned in section 407A,;

(e) the power to take onto the premises any equipment or
material reasonably necessary for the purpose of exercising a
power referred to in any other paragraph of this subsection.

(2) For the purposes of paragraph (1)(cb), mark includes:
(a) inthe caseof alive plant:
(i) mark or label a cage or container in which the plant is
kept or in which the plant is growing; and
(ii) place alabel or tag on the plant; and
(b) inthe case of alive animal:
(i) implant a scannable devicein the animal; and
(ii) place aband on any part of the animal; and
(iii) place (whether by piercing or otherwise) atag or ring on
any part of the animal; and
(iv) mark or label acage or container within which the
animal is kept.
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©)

(4)

©)

If:

(a) damageis caused to aspecimen, or a cage or container in
which a specimen is kept, asaresult of an authorised officer
exercising the power to mark under paragraph (1)(cb); and

(b) the damage was caused as aresult of insufficient care being
exercised by the authorised officer;

compensation for the damage is payable to the owner of the
specimen, or to the owner of the cage or container, as the case
requires.

Compensation is payable out of money appropriated by the
Parliament for the purpose.

In determining the amount of compensation payable, regard isto
be had to whether the owner, if the owner was available at the
time, had provided any warning or guidance relating to the
marking of the specimen, cage or container.

407A Operation of electronic equipment at premises

(D

)

©)

Monitoring powers include the powers set out in this section

Monitoring powersin relation to premises include the powers set
out in this section. This section does not authorise these powersto
be exercised otherwise than in situations in which this Division
allows monitoring powers to be exercised.

Operation of equipment

An authorised officer may operate electronic equipment at
premises to see whether relevant material is accessible by doing so,
if he or she believes on reasonable grounds that the operation of the
equipment can be carried out without damage to the equipment.

Seizure etc.

If an authorised officer operates electronic equipment at premises
under subsection (2), and the authorised officer finds that relevant
material is accessible by doing so, he or she may:
(a) seizethe equipment and any disk, tape or other associated
device; or
(b) if the relevant material can, by using facilities at the
premises, be put in documentary form—operate the facilities
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to put the material in that form and seize the documents so
produced; or
(c) if therelevant material can be transferred to a disk, tape or
other storage device that:
(i) isbrought to the premises; or
(i) isat the premises and the use of which for the purpose
has been agreed to in writing by the occupier of the
premises,
operate the equipment or other facilities to copy the material
to the storage device and take the storage device from the
premises.

Limitation on seizure

(4) Anauthorised officer may seize equipment under paragraph (3)(a)
only if:

(a) itisnot practicable to put the relevant material in
documentary form as mentioned in paragraph (3)(b) or to
copy the material as mentioned in paragraph (3)(c); or

(b) possession of the equipment by the occupier could constitute
an offence.

How this Part applies to things seized

(5) The other provisions of this Part apply in relation to a thing seized
under paragraph (3)(a) or (b) asif the thing had been seized under
section 445.

Securing equipment

(6) If an authorised officer believes on reasonable grounds that:
(a) relevant material may be accessible by operating electronic
equipment at the premises; and
(b) expert assistance is required to operate the equipment; and
(c) if he or she does not take action under this subsection, the
material may be destroyed, altered or otherwise interfered
with;
he or she may do whatever is necessary to secure the equipment,
whether by locking it up, placing aguard or otherwise.
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Notice about securing equipment

(7) Anauthorised officer who wishes to secure el ectronic equipment
under subsection (6) must give notice to the occupier of the
premises of:

(a) hisor her intention to secure the equipment; and

(b) the fact that the equipment may be secured for up to 24
hours.

Period for which egquipment may be secured

(8) Electronic equipment may be secured under subsection (6):
(a) for aperiod not exceeding 24 hours; or
(b) until the equipment has been operated by the expert;
whichever happensfirst.

Extension of period

(9) If an authorised officer believes on reasonable grounds that expert
assistance will not be available within 24 hours, the authorised
officer may apply to amagistrate for an extension of that period.

Notice to occupier

(10) An authorised officer must give notice to the occupier of the
premises of hisor her intention to apply for an extension under
subsection (9), and the occupier is entitled to be heard in relation to
the application.

Provisionsrelating to extensions

(11) The provisions of this Division relating to the issue of a monitoring
warrant apply, with such modifications as are necessary, to the
issuing of an extension.

Definition
(12) Inthis section:

relevant material means;
(a) evidential material; or
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(b) any other material that is relevant for the purposes of finding
out whether any or all of the provisions of this Act or the
regulations have been, are being or will be complied with.

407B Compensation for damage to electronic equipment

Q) If:
() damageis caused to electronic equipment asaresult of it
being operated as mentioned in section 407A; and
(b) the damage was caused as a result of:
(i) insufficient care being exercised in selecting the person
who was to operate the equipment; or
(i) insufficient care being exercised by the person operating
the equipment;
compensation for the damage is payable to the owner of the
equipment.

(2) Compensation is payable out of money appropriated by the
Parliament for the purpose.

(3) In determining the amount of compensation payable, regard isto
be had to whether the occupier of the premises and his or her
employees and agents, if they were available at the time, had
provided any warning or guidance as to the operation of the
equipment that was appropriate in the circumstances.

408 Monitoring sear ches with occupier’s consent

Entry by consent

(1) Anauthorised officer may, with the consent of the occupier of any
premises, enter the premises for the purpose of finding out whether
any or all of the provisions of this Act or the regulations have been,
are being or will be complied with.

Entry for monitoring purposes

(2) Anauthorised officer may only enter premises under subsection (1)
to the extent that it is reasonably necessary for the purpose of
finding out whether any or al of the provisions of this Act or the
regulations have been, are being or will be complied with.
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©)

(4)

©)

(6)

(7)

Exer cise of monitoring powers

If an authorised officer enters premises under subsection (1), the
authorised officer may exercise monitoring powersin relation to
those premises.

Exercise of seizure powers

If an authorised officer enters premises under subsection (1), the
authorised officer may exercise powers of seizure conferred by
section 444A or 445.

Right to refuse to give consent

Before obtaining the consent of a person for the purposes of this
section, an authorised officer must tell the person that the person
may refuse to give consent.

Consent must be voluntary

An entry by an authorised officer in consegquence of the consent of
aperson is not lawful unless the person voluntarily consented to
the entry.

Production of identity card etc.

An authorised officer is not entitled to:

(a) enter premises under subsection (1); or

(b) exercise any powers referred to in subsection (3) or (4) in
relation to premises,

if the occupier of the premises has required the officer to produce
written identification for inspection by the occupier and:

(c) if the authorised officer is amember of a police force—the
officer failsto produce, for inspection by the occupier,
written evidence of the fact that he or she isamember of that
police force; or

(ca) if the authorised officer is an officer of Customs—the officer
failsto produce, for inspection by the occupier, written
evidence of the fact that he or she is an officer of Customs; or

(d) in any other case—the officer fails to produce his or her
identity card for inspection by the occupier.
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Extension to vehicles, vessals and aircraft

(8) Subsections (1), (2), (3), (4), (5), (6) and (7) apply in relation to:
(8) avehicle, vessal or aircraft in the same way as they apply in
relation to premises; and
(b) aperson apparently in charge of avehicle, vessel or aircraft
in the same way as they apply in relation to the occupier of
premises.

409 Monitoring warrants

Application for monitoring warrant

(1) Anauthorised officer may apply to a magistrate for a warrant
under this section in relation to particular premises. The warrant is
to be known as amonitoring warrant.

Note: Urgent applications may be made by telephone or other electronic
means under section 409A.

I ssue of monitoring warrant

(2) Subject to subsection (3), the magistrate may issue the monitoring
warrant if satisfied, by information on oath or affirmation, that it is
reasonably necessary that the authorised officer should have access
to the premises for the purpose of finding out whether any or al of
the provisions of this Act or the regulations have been, are being or
will be complied with.

Information about grounds for issue of monitoring warrant

(3) The magistrate must not issue the monitoring warrant unless the
authorised officer or another person has given the magistrate, either
orally (on oath or affirmation) or by affidavit, such further
information as the magistrate requires about the grounds on which
the issue of the monitoring warrant is being sought.

Terms of warrant

(4) The monitoring warrant must:
(&) name an authorised officer who, unless he or she inserts the
name of another authorised officer in the warrant, isto be
responsible for executing the warrant; and
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(aa) authorise the executing officer, with such assistance and by
such force as is necessary and reasonable, from time to time
while the monitoring warrant remainsin force:

(i) to enter the premises; and
(ii) to exercise monitoring powersin relation to the
premises; and
(b) state whether an entry under the monitoring warrant is
authorised to be made at any time of the day or night or
during specified hours of the day or night; and

(c) specify the day (not more than 6 months after the issue of the
monitoring warrant) on which the monitoring warrant ceases
to have effect; and

(d) state the purpose for which the monitoring warrant is issued.

Selzure powers

(5) If an authorised officer enters premises under a monitoring
warrant, he or she may exercise powers of seizure conferred by
section 444A or 445.

409A Monitoring warrants by telephone or other electronic means

Application

(1) Anauthorised officer may make an application to a magistrate for
amonitoring warrant by telephone, telex, fax or other electronic
means:

(d) inanurgent case; or

(b) if the delay that would occur if an application were made in
person would frustrate the effective execution of the
monitoring warrant.

\oice communication

(2) The magistrate:
(a) may require communication by voice to the extent that is
practicable in the circumstances; and

(b) may make arecording of the whole or any part of any such
communication by voice.
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©)

(4)

©®)

(6)

(7)

Information

An application under this section must include all information as
required to be provided in an application under section 409, but the
application may, if necessary, be made before the information is
sworn or affirmed.

I ssue of monitoring warrant

If an application is made to a magistrate under this section and the
magistrate, after considering the information and having received
and considered such further information (if any) as the magistrate
required, is satisfied that:
(&) amonitoring warrant in the terms of the application should
be issued urgently; or
(b) the delay that would occur if an application were madein
person would frustrate the effective execution of the
monitoring warrant;
the magistrate may complete and sign the same form of monitoring
warrant that would be issued under section 409.

Notification

If the magistrate decides to issue the monitoring warrant, the
magistrate must inform the applicant, by telephone, telex, fax or
other electronic means, of the terms of the monitoring warrant and
the day on which and the time at which it was signed.

Form of monitoring warrant

The applicant must then complete aform of monitoring warrant in
terms substantially corresponding to those given by the magistrate,
stating on the form the name of the magistrate and the day on
which and the time at which the monitoring warrant was signed.

Completed form of monitoring warrant to be given to magistrate

The applicant must, not later than 48 hours after making the
application, give or transmit to the magistrate:
(@) the form of monitoring warrant completed by the applicant;
and
(b) if the information referred to in subsection (3) was not sworn
or affirmed—that information duly sworn or affirmed.
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Attachment of form of warrant to subsection (7) documents

(8 The magistrate must attach to the documents provided under
subsection (7) the form of monitoring warrant completed by the
magistrate.

Presumption if form of warrant not produced in evidence

(9) If:

(@) itismaterial, in any proceeding, for a court to be satisfied
that the exercise of a power under a monitoring warrant
issued under this section was duly authorised; and

(b) theform of monitoring warrant signed by the magistrate is
not produced in evidence;

the court is to assume, unless the contrary is proved, that the
exercise of the power was not duly authorised.

Court may admit evidence even if subsection (7) or (8) not
complied with

(10) A court may admit evidence obtained because of theissue of a
warrant pursuant to this section even if either or both of
subsections (7) and (8) have not been complied with if, having
regard to the nature of and reasons for the non-compliance and any
other relevant matters, the court is satisfied that it was not
practicable to comply with that subsection or those subsections (as
the case requires).

409B Executing officer to bein possession of warrant

When executing a warrant, the executing officer must bein
possession of
(a) the original warrant issued by the magistrate under
section 409, or a copy of the original warrant as so issued; or
(b) the original form of warrant completed under subsection
409A(6), or a copy of the original form as so compl eted.

410 Details of monitoring warrant to be given to occupier etc.

(1) If amonitoring warrant in relation to premises is being executed
and the occupier of the premises, or another person who apparently
represents the occupier, is present at the premises, the executing
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officer must make available to that person a copy of the monitoring
warrant.

(2) The executing officer must identify himself or herself to that
person at the premises.

(3) The copy of the monitoring warrant referred to in subsection (1)
need not include the signature of the magistrate or the seal of the
relevant court.

411 Occupier entitled to be present during search

(1) If amonitoring warrant in relation to premisesis being executed
and the occupier of the premises, or another person who apparently
represents the occupier, is present at the premises, the personis,
subject to Part IC of the Crimes Act 1914, entitled to observe the
search being conducted.

(2) Theright to observe the search being conducted ceasesif the
person impedes the search.

(3) This section does not prevent 2 or more areas of the premises being
searched at the same time.

412 Announcement before entry

(1) Before any person enters premises under a monitoring warrant, the
executing officer must:
() announce that he or she is authorised to enter the premises;
and
(b) give any person at the premises an opportunity to allow entry
to the premises.

(2) The executing officer is not required to comply with subsection (1)
if he or she believes on reasonable grounds that immediate entry to
the premisesis required to ensure:

(a) the safety of a person (including an authorised officer); or
(b) that the effective execution of the monitoring warrant is not
frustrated.
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412A Other powerswhen on premises under monitoring warrant

(1) If the executing officer enters premises under a monitoring
warrant, he or she may require a person on the premises to:
() answer aquestion asked by the executing officer; or
(b) give the executing officer information requested by the
executing officer; or
(c) produce to the executing officer records or documents kept
on the premises.

(2) A personisguilty of an offenceif:
(a) the executing officer has entered premises under a
monitoring warrant; and
(b) the person is on the premises; and
(c) the executing officer requires the person to:
(i) answer a question asked by the executing officer; or
(i) give the executing officer information requested by the
executing officer; or
(iif) produce to the executing officer records or documents
kept on the premises; and
(d) the person contravenes the requirement.

(3) The offence is punishable on conviction by imprisonment for a
term not more than 6 months, afine of not more than 30 penalty

units, or both.
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Division 4—Search warrants

413 When search war rants can beissued

(1) A magistrate may issue awarrant authorising an authorised officer
to search premisesif the magistrate is satisfied, by information on
oath or affirmation, that there are reasonabl e grounds for
suspecting that thereis, or there will be within the next 72 hours, at
the premises evidential material in relation to an offence against
this Act or the regulations, in relation to a contravention of acivil
penalty provision or in relation to both.

(2) A magistrate may issue awarrant authorising an authorised officer
to carry out an ordinary search or afrisk search of aperson if the
magistrate is satisfied, by information on oath or affirmation, that
there are reasonabl e grounds for suspecting that the person hasin
his or her possession, or will within the next 72 hours havein his
or her possession, any evidential material in relation to an offence
against this Act or the regulations, in relation to a contravention of
acivil penalty provision or in relation to both.

(3) For the purposes of this Act, frisk search means:
(@) asearch of aperson conducted by quickly running the hands
over the person’s outer garments; and
(b) an examination of anything worn or carried by the person
that is conveniently and voluntarily removed by the person.

(4) If the authorised officer applying for the warrant suspects that, in
executing the warrant, it will be necessary to use firearms, the
authorised officer must state that suspicion, and the grounds for
that suspicion, in the information.

(5) If the application for the warrant is made under section 416, this
section applies as if subsections (1) and (2) referred to 48 hours
rather than 72 hours.

(6) If the applicant for awarrant is a member or special member of the
Australian Federal Police and has, at any time previously, applied
for awarrant relating to the same person or premises, the person
must state particulars of those applications and their outcome in the
information.
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414 Statementsin warrants

(1) If amagistrate issues awarrant under section 413, the magistrate is
to state in the warrant:

(@) each offence and/or civil penalty provision to which the
warrant relates; and

(b) adescription of the premises to which the warrant relates or
the name or description of a person to whom it relates; and

(c) thekinds of evidential material that are to be searched for
under the warrant; and

(d) the name of the authorised officer who, unless he or she
inserts the name of another authorised officer in the warrant,
isto be responsible for executing the warrant; and

(e) the period for which the warrant remains in force, which
must not be more than 7 days; and

(f) if the warrant relates to premises—whether the premises may
be entered at any time of the day or night or only during
particular hours of the day or night; and

(g) if thewarrant relates to a person—whether the search of the
person may be carried out at any time of the day or night or
only during particular hours of the day or night.

(2) The magistrate is also to state, in awarrant in relation to premises:

(8) that the warrant authorises the seizure of athing (other than
evidential material of the kind referred to in paragraph (1)(c))
found at the premisesin the course of the search that the
executing officer or an officer assisting believes on
reasonable grounds to be:

(i) evidential material in relation to an offence, or in
relation to a contravention of acivil penalty provision,
to which the warrant relates; or

(ii) evidential material in relation to another offence against
this Act, where the other offenceis an indictable
offence; or

(iii) evidential material in relation to another contravention
of acivil penalty provision;

if the executing officer or an officer assisting believes on

reasonable grounds that seizure of the thing is necessary to

prevent its concealment, loss or destruction or itsuse in

committing an offence against this Act or the regulations or

in contravening a civil penalty provision; and
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(b) whether the warrant authorises an ordinary search or afrisk
search of a person whois at or near the premises when the
warrant is executed if the executing officer or an officer
assisting suspects on reasonable grounds that the person has
in his or her possession:

(i) any evidential material in relation to an offence against
this Act or the regulations, in relation to a contravention
of acivil penalty provision or in relation to both; or

(if) any €ligible seizable items.

(3) For the purposes of this Act, ordinary search means a search of a
person or of articlesin the possession of a person that may include:

(a) requiring the person to remove his or her overcoat, coat or
jacket and any gloves, shoes and hat; and

(b) an examination of those items.

(4) The magistrateisalso to state, in awarrant in relation to a person:

(a) that the warrant authorises the seizure of athing (other than
evidential material of the kind referred to in paragraph (1)(c))
found, in the course of the search, on or in the possession of
the person or in an aircraft, vehicle or vessel that the person
had operated or occupied at any time within 24 hours before
the search began, being a thing that the executing officer or
an officer assisting believes on reasonable grounds to be:

(i) evidential material in relation to an offence, or in
relation to a contravention of acivil penalty provision,
to which the warrant rel ates; or

(ii) evidential material in relation to another offence against
this Act, where the other offence is an indictable
offence; or

(iii) evidential material in relation to another contravention
of acivil penalty provision;

if the executing officer or an officer assisting believes on
reasonable grounds that seizure of the thing is necessary to
prevent its concealment, loss or destruction or itsuse in
committing an offence against this Act or the regulations or
in contravening acivil penalty provision; and

(b) thekind of search of aperson that the warrant authorises.

(5) Paragraph (1)(e) does not prevent the issue of successive warrants
in relation to the same premises or person.
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(6) If the application for the warrant is made under section 416, this
section applies as if paragraph (1)(e) referred to 48 hours rather
than 7 days.

415 Powersof magistrate

(1) A magistratein a State or internal Territory may:

(a) issue awarrant in relation to premises or a person in that
State or Territory; or

(b) issue awarrant in relation to premises or a person in an
external Territory; or

(c) issueawarrant in relation to premises or a person in another
State or internal Territory (including the Jervis Bay Territory)
if he or sheis satisfied that there are special circumstances
that make the issue of the warrant appropriate; or

(d) issue awarrant in relation to a person wherever the personis
in Australiaor in an external Territory if he or sheis satisfied
that it is not possible to predict where the person may be.

(2) A magistrate in New South Wales or the Australian Capital
Territory may issue awarrant in relation to premises or apersonin
the Jervis Bay Territory.

416 Warrants by telephone or other electronic means

Application

(1) Anauthorised officer may make an application to a magistrate for
awarrant by telephone, telex, facsimile or other electronic means:

(d) inanurgent case; or
(b) if the delay that would occur if an application were made in
person would frustrate the effective execution of the warrant.

\oice communication

(2) The magistrate may require communication by voice to the extent
that is practicable in the circumstances.

Information

(3) An application under this section must include all information as
required to be provided in an ordinary application for awarrant,
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but the application may, if necessary, be made before the
information is sworn or affirmed.

Issue of warrant

(4) If an application is made to a magistrate under this section and the

magistrate, after considering the information and having received
and considered such further information (if any) as the magistrate
required, is satisfied that:
(@) awarrant in the terms of the application should be issued
urgently; or
(b) the delay that would occur if an application were made in
person would frustrate the effective execution of the warrant;
the magistrate may complete and sign the same form of warrant
that would be issued under section 413.

Notification

(5) If the magistrate decides to issue the warrant, the magistrate is to

inform the applicant, by telephone, telex, facsimile or other
electronic means, of the terms of the warrant and the day on which
and the time at which it was signed.

Form of warrant

(6) The applicant must then complete aform of warrant in terms

substantially corresponding to those given by the magistrate,
stating on the form the name of the magistrate and the day on
which and the time at which the warrant was signed.

Completed form of warrant to be given to magistrate

(7) The applicant must, not later than the day after the day of expiry of

the warrant or the day after the day on which the warrant was
executed, whichever isthe earlier, give or transmit to the
magistrate:
(a) theform of warrant completed by the applicant; and
(b) if the information referred to in subsection (3) was not sworn
or affirmed—that information duly sworn or affirmed.

320

Environment Protection and Biodiversity Conservation Act 1999



Administration Chapter 6
Enforcement Part 17
Search warrants Division 4

Section 417

Attachment

(8) The magistrate isto attach to the documents provided under
subsection (7) the form of warrant completed by the magistrate.

Presumption

(9) If:

(a) itismaterial, in any proceedings, for acourt to be satisfied
that the exercise of a power under awarrant issued under this
section was duly authorised; and

(b) theform of warrant signed by the magistrate is not produced
in evidence;

the court is to assume, unless the contrary is proved, that the
exercise of the power was not duly authorised.

417 Thethingsthat are authorised by a search warrant

Search of premises

(1) A warrant that isin force in relation to premises authorises the
executing officer or an officer assisting:

(a) to enter the premises; and

(b) to search for and record fingerprints found at the premises
and to take samples of things found at the premises for
forensic purposes; and

(c) to search the premises for the kinds of evidential material
specified in the warrant, and to seize things of that kind
found at the premises; and

(d) to seize other things found at the premisesin the course of

the search that the executing officer or an officer assisting
believes on reasonable grounds to be:

(i) evidential material in relation to an offence, or in
relation to a contravention of acivil penalty provision,
to which the warrant rel ates; or

(ii) evidential material in relation to another offence against
this Act, where the other offenceis an indictable
offence; or

(iii) evidential material in relation to another contravention
of acivil penaty provision;
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if the executing officer or an officer assisting believes on
reasonabl e grounds that seizure of the thing is necessary to
prevent its concealment, loss or destruction or itsuse in
committing an offence against this Act or the regulations or
in contravening a civil penalty provision; and
(e) to seize other things found at the premises in the course of
the search that the executing officer or an officer assisting
believes on reasonable groundsto be eligible seizable items;
and
(f) if the warrant so allows—to conduct an ordinary search or a
frisk search of a person at or near the premisesif the
executing officer or an officer assisting suspects on
reasonable grounds that the person hasin his or her
possession:
(i) any evidential material in relation to an offence against
this Act or the regulations, in relation to a contravention
of acivil penalty provision or in relation to both; or

(if) any eligible seizable items.
Search of a person

(2) A warrant that isin forcein relation to a person authorises the
executing officer or an officer assisting:
(a) tosearch:
(i) the person as specified in the warrant and things found
in the possession of the person; and
(ii) any aircraft, vehicle or vessel that the person had
operated or occupied at any time within 24 hours before
the search began, for things specified in the warrant; and
(b) to:
(i) seizethings of that kind; or
(i) record fingerprints from things; or
(iii) take forensic samplesfrom things;
found in the course of the search; and
(c) to seize other things found on or in the possession of the
person or in the aircraft, vehicle or vessel mentioned in
subparagraph (a)(ii) in the course of the search that the
executing officer or an officer assisting believes on
reasonable grounds to be:
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(i) evidential material in relation to an offence, or in
relation to a contravention of acivil penalty provision,
to which the warrant relates; or

(if) evidential material in relation to another offence against
this Act, where the other offenceis an indictable
offence; or

(iii) evidential material in relation to another contravention
of acivil penalty provision;

if the executing officer or an officer assisting believes on
reasonable grounds that seizure of the thing is necessary to
prevent its concealment, loss or destruction or itsusein
committing an offence against this Act or the regulations or
in contravening a civil penalty provision; and

(d) to seize other things found in the course of the search that the
executing officer or an officer assisting believes on
reasonable grounds to be eligible seizable items.

Hours when premises may be searched

(3) If awarrant in relation to premises states that the premises may be
entered only during particular hours, the premises must not be
entered outside those hours.

Hours when person may be searched

(3A) If awarrant in relation to a person states that the search of the
person may be carried out only during particular hours, the search
must not be carried out outside those hours.

Ordinary searches or frisk searches

(4) If awarrant authorises an ordinary search or afrisk search of a
person, a search of the person different from that so authorised
must not be done.

Seized items may be made available to other agencies

(5) If things are seized under awarrant, the warrant authorises the
executing officer to make the things available to officers of other
agenciesif it is necessary to do so for the purpose of investigating
or prosecuting an offence to which the things relate.
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418 Availability of assistance, and use of force, in executing a
warrant

(1) Inexecuting awarrant:

(a) the executing officer may obtain such assistance asis
necessary and reasonable in the circumstances; and

(b) the executing officer, or an authorised officer who is assisting
in executing the warrant, may use such force against persons
and things as is necessary and reasonable in the
circumstances; and

(c) aperson who isnot an authorised officer, but who has been
authorised to assist in executing the warrant, may use such
force against things as is necessary and reasonable in the
circumstances.

(2) A person who is not an authorised officer must not take part in
searching or arresting a person.

418A Executing officer to bein possession of warrant

When executing a warrant, the executing officer must bein
possession of :
(a) the original warrant issued by the magistrate under
section 415, or a copy of the original warrant as so issued; or
(b) the original form of warrant completed under subsection
416(6), or a copy of the original form as so compl eted.

419 Details of warrant to be given to occupier etc.

(1) If awarrant in relation to premisesis being executed and the
occupier of the premises or another person who apparently
represents the occupier is present at the premises, the executing
officer or an officer assisting must make available to that person a
copy of the warrant.

(2) If awarrant in relation to a person is being executed, the executing
officer or an officer assisting must make available to that person a
copy of the warrant.

(3) If apersonissearched under awarrant in relation to premises, the
executing officer or an officer assisting must show the person a
copy of the warrant.
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(4) The executing officer must identify himself or herself to the person
at the premises or the person being searched, as the case may be.

(5) The copy of the warrant referred to in subsections (1) and (2) need
not include the signature of the magistrate who issued the warrant.

420 Specific powersavailableto per son executing warrant

(1) Inexecuting awarrant in relation to premises, the executing officer
or an officer assisting may take photographs (including video
recordings) of the premises or of things at the premises:

(a) for apurposeincidenta to the execution of the warrant; or

(b) if the occupier of the premises consentsin writing.

(2) If awarrant in relation to premisesis being executed, the executing
officer and all officers assisting may, if the warrant is still in force,
complete the execution of the warrant after all of them temporarily
cease its execution and |eave the premises:

(a) for not more than one hour; or
(b) for alonger period if the occupier of the premises consentsin
writing.

(3) The execution of awarrant that is stopped by an order of a court
may be completed if:
(a) the order islater revoked or reversed on appeal; and
(b) thewarrantisdtill inforce.

421 Use of equipment to examine or processthings

(1) The executing officer or an officer assisting may bring to the
warrant premises any equipment reasonably necessary for the
examination or processing of things found at the premisesin order
to determine whether they are things that may be seized under the
warrant.

(2) If:
(a) itisnot practicable to examine or process the things at the
warrant premises; or
(b) the occupier of the premises consents in writing;
the things may be moved to another place so that the examination
or processing can be carried out in order to determine whether they
are things that may be seized under the warrant.

Environment Protection and Biodiversity Conservation Act 1999 325



Chapter 6 Administration
Part 17 Enforcement
Division 4 Search warrants

Section 422

©)

(4)

If things are moved to another place for the purpose of examination
or processing under subsection (2), the executing officer must, if it
is practicable to do so:

(a) inform the occupier of the address of the place and the time
at which the examination or processing will be carried out;
and

(b) alow the occupier or hisor her representative to be present
during the examination or processing.

The executing officer or an officer assisting may operate
equipment already at the warrant premises to carry out the
examination or processing of athing found at the premisesin order
to determine whether it is athing that may be seized under the
warrant if the executing officer or an officer assisting believes on
reasonable grounds that:
(a) the equipment is suitable for the examination or processing;
and
(b) the examination or processing can be carried out without
damage to the equipment or thing.

422 Use of electronic equipment at premises

(D)

)

Operation of equipment

The executing officer or an officer assisting may operate electronic
equipment at the premises to see whether evidential material in
relation to an offence against this Act or the regulations, in relation
to a contravention of acivil penalty provision or in relation to both,
isaccessible by doing so if he or she believes on reasonable
grounds that the operation of the equipment can be carried out
without damage to the equipment.

Seizure etc.

If the executing officer or an officer assisting, after operating the
equipment, finds that evidential material in relation to an offence
against this Act or the regulations, in relation to a contravention of
acivil penalty provision or in relation to both, is accessible by
doing so, he or she may:
(a) seizethe equipment and any disk, tape or other associated
device; or
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(b) if the material can, by using facilities at the premises, be put
in documentary form—operate the facilities to put the
material in that form and seize the documents so produced; or

(c) if the material can be transferred to adisk, tape or other
storage device that:

(i) isbrought to the premises; or
(i) isat the premises and the use of which for the purpose
has been agreed to in writing by the occupier of the
premises,
operate the equipment or other facilities to copy the material
to the storage device and take the storage device from the
premises.

Limitation on seizure

(3) A person may seize equipment under paragraph (2)(a) only if:

(a) itisnot practicable to put the material in document form as
mentioned in paragraph (2)(b) or to copy the material as
mentioned in paragraph (2)(c); or

(b) possession of the equipment by the occupier could constitute
an offence.

Securing equipment

(4) If the executing officer or an officer assisting believes on
reasonabl e grounds that:

() evidential material in relation to an offence against this Act
or the regulations, in relation to a contravention of a civil
penalty provision or in relation to both, may be accessible by
operating electronic equipment at the premises; and

(b) expert assistance is required to operate the equipment; and

(c) if he or she does not take action under this subsection, the
material may be destroyed, altered or otherwise interfered
with;

he or she may do whatever is necessary to secure the equipment,
whether by locking it up, placing aguard or otherwise.

Notice about securing equipment

(5) The executing officer or an officer assisting must give notice to the
occupier of the premises of his or her intention to secure equipment
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and of the fact that the equipment may be secured for up to 24
hours.

Period for which eguipment may be secured

(6) The equipment may be secured:
(a) for aperiod not exceeding 24 hours; or
(b) until the equipment has been operated by the expert;
whichever happensfirst.

Extension of period

(7) If the executing officer or an officer assisting believes on
reasonable grounds that the expert assistance will not be available
within 24 hours, he or she may apply to a magistrate for an
extension of that period.

Notice to occupier

(8) The executing officer or an officer assisting must give notice to the
occupier of the premises of his or her intention to apply for an
extension, and the occupier is entitled to be heard in relation to the
application.

Provisionsrelating to extensions

(9) The provisions of this Division relating to the issue of warrants
apply, with such modifications as are necessary, to the issuing of
an extension.

423 Compensation for damage to electronic equipment

Q) If:
(a) damageis caused to equipment as aresult of it being
operated as mentioned in section 421 or 422; and
(b) the damage was caused as a result of:
(i) insufficient care being exercised in selecting the person
who was to operate the equipment; or
(i) insufficient care being exercised by the person operating
the equipment;
compensation for the damage is payable to the owner of the
equipment.
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(2) Compensation is payable out of money appropriated by the
Parliament for the purpose.

(3) In determining the amount of compensation payable, regard isto
be had to whether the occupier of the premises and his or her
employees and agents, if they were available at the time, had
provided any warning or guidance as to the operation of the
equipment that was appropriate in the circumstances.

424 Copies of seized thingsto be provided

(1) Subject to subsection (2), if an authorised officer seizes, under a
warrant relating to premises:
(& adocument, film, computer file or other thing that can be
readily copied; or
(b) astorage device the information in which can be readily
copied;
the authorised officer must, if requested to do so by the occupier of
the premises or another person who apparently represents the
occupier and who is present when the warrant is executed, give a
copy of the thing or the information to that person as soon as
practicable after the seizure.

(2) Subsection (1) does not apply if:
(a) thething that has been seized was seized under paragraph
422(2)(b) or (c); or
(b) possession of the document, film, computer file, thing or
information by the occupier could constitute an offence.

425 Occupier entitled to be present during search

(1) If awarrant in relation to premisesis being executed and the
occupier of the premises or another person who apparently
represents the occupier is present at the premises, the person is,
subject to Part IC of the Crimes Act 1914, entitled to observe the
search being conducted.

(2) Theright to observe the search being conducted ceasesif the
person impedes the search.

(3) Thissection does not prevent 2 or more areas of the premises being
searched at the sametime.
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426 Receiptsfor things seized under warrant

(1) If athingisseized under awarrant or moved under subsection
421(2), the executing officer or an officer assisting must provide a
receipt for the thing.

(2) If 2 or more things are seized or moved, they may be covered in
the one receipt.

427 Restrictionson personal searches

A warrant cannot authorise a strip search or a search of aperson’s
body cavities.

428 When athingisin the possession of a person

This Division applies to a person (the possessor) who has a thing
under his or her control in any place (whether for the use or benefit
of the possessor or of another person), even if another person has
the actual possession or custody of the thing, asif the possessor has
possession of the thing.
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Division 6—Arrest and related matters

430 Powersof arrest

(1) Anauthorised officer may, without warrant, arrest any person, if
the authorised officer believes on reasonable grounds that:

(a) the personiscommitting or has committed an offence against
this Act or the regulations; and

(b) proceedings against the person by summons would not be
effective.

(2) If an authorised officer (subject to subsection (2A) arrests a person
under subsection (1), the authorised officer must:
(@) inthe case of amember of apolice force—produce, for
inspection by that person, written evidence of the fact that he
or sheisamember of that police force; and

(aa) inthe case of an officer of Customs—produce, for inspection
by that person, written evidence of the fact that he or sheis
an officer of Customs; and

(b) in any other case—produce his or her identity card for
inspection by that person.

(2A) Subsection (2) does not apply to an authorised officer if:

(a) the authorised officer is amember of apolice force or an
officer of Customs; and

(b) the officer isin uniform.

(3) If apersonisarrested under subsection (1), an authorised officer
must without unreasonable delay bring the person, or cause the
person to be brought, before a Justice of the Peace or other proper
authority to be dealt with in accordance with law.

431 Power to conduct afrisk search of an arrested person

An authorised officer who arrests a person for an offence against
this Act or the regulations, or who is present at such an arrest, may,
if the authorised officer suspects on reasonable groundsthat it is
prudent to do so in order to ascertain whether the arrested person is
carrying any dligible seizable items:
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(a) conduct afrisk search of the arrested person at or soon after
the time of arrest; and

(b) seize any dligible seizable items found as aresult of the
search.

432 Power to conduct an ordinary search of an arrested person

An authorised officer who arrests a person for an offence against
this Act or the regulations, or who is present at such an arrest, may,
if the authorised officer suspects on reasonable grounds that the
arrested person is carrying:
(a) evidential material in relation to that or another offence
against this Act or the regulations; or
(aa) evidential material in relation to a contravention of acivil
penalty provision; or
(b) an €eligible seizableitem;
conduct an ordinary search of the arrested person at or soon after

the time or arrest, and seize any such thing found as aresult of the
search.

433 Power to conduct search of arrested person’s premises

An authorised officer who arrests a person at premises for an
offence against this Act or the regulations, or who is present at
such an arrest, may seize athing in plain view at those premises
that the authorised officer believes on reasonable grounds to be:
() evidential material in relation to that or another offence
against this Act or the regulations; or
(aa) evidential material in relation to a contravention of acivil
penalty provision; or
(b) an €eligible seizableitem.

433A Interaction of this Division with Schedule 1

This Division does not limit, and is not limited by, Schedule 1. In
particular, the detention of a person under Schedule 1 is not to be
taken to constitute the arrest of the person for the purposes of this
Division.
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Division 6A—Provisionsrelating to detention of suspected
foreign offenders

433B Provisionsrelating to detention of suspected foreign offenders

Schedule 1 has effect.
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Division 7—M iscellaneous provisions about searches, entry
to premises, warrants etc.

434 Conduct of ordinary searchesand frisk searches

An ordinary search or afrisk search of a person under this Part
must, if practicable, be conducted by a person of the same sex as
the person being searched.

435 Announcement beforeentry

(1) Anauthorised officer must, before any person enters premises
under awarrant or to arrest a person under this Act:

() announce that he or she is authorised to enter the premises;
and

(b) give any person at the premises an opportunity to allow entry
to the premises.

(2) Anauthorised officer isnot required to comply with subsection (1)
if he or she believes on reasonable grounds that immediate entry to
the premisesis required to ensure:

(a) the safety of a person (including an authorised officer); or

(b) that the effective execution of the warrant or the arrest is not
frustrated.

436 Offence of making false statementsin warrants

A person is guilty of an offence punishable upon conviction by
imprisonment for aterm not exceeding 2 yearsif the person:

(&) makes astatement in an application for awarrant; and

(b) does so knowing the statement isfalse or misleading in a
material particular.

437 Offencesrelating to telephone warrants

A person must not:
(a) statein adocument that purports to be aform of warrant
under section 409A or 416 the name of a magistrate unless
the magistrate issued the warrant; or
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(b) state on aform of warrant under section 409A or 416 a
matter that, to the person’s knowledge, departsin a material
particular from the form authorised by the magistrate; or

(c) purport to execute, or present to another person, a document
that purports to be aform of warrant under section 409A or
416 that the person knows:

(i) has not been approved by a magistrate under that
section; or

(ii) departsin amateria particular from the terms
authorised by a magistrate under that section; or

(d) givetoamagistrate aform of warrant under section 409A or
416 that is not the form of warrant that the person purported
to execute.

Penalty: Imprisonment for 2 years.

438 Retention of things seized under Division 4 or 6
(1) Thissection appliesto athing that is seized under Division 4 or 6.

(2) Thething may be retained until:
(a) thereason for the seizure of the thing no longer exists; or
(b) itisdecided that the thing is not to be used in evidence;
whichever happensfirst.

(3) Assoon as practicable after the end of the period during which the
thing may be retained under subsection (2), the Secretary must
cause reasonabl e steps to be taken to return the thing to the person
from whom it was seized (or to the owner if that person is not
entitled to possessit).

(4) Subsection (3) does not apply if:

(a) thething isforfeited or forfeitable to the Commonwealth; or

(b) the thing has been dealt with under this Part, or as otherwise
authorised (by alaw, or an order of a court, of the
Commonwealth or of a State or Territory), in away that
means the Secretary is not in a position to cause reasonable
steps to be taken to return the thing; or

(c) the Commonwealth, the Secretary or an authorised officer is
otherwise authorised (by alaw, or an order of acourt, of the
Commonwealth or of a State or Territory) to retain, destroy,
dispose of or otherwise deal with the thing.
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440 Law relating to legal professional privilege not affected

This Part does not affect the law relating to legal professional
privilege.

441 Other laws about search, arrest etc. not affected

(1) ThisPart isnot intended to limit or exclude the operation of
another law of the Commonwealth relating to:

(a) the search of persons or premises; or

(b) arrest and related matters; or

(c) the stopping, detaining or searching of aircraft, vehicles or
vessels; or

(d) the seizure of things.

(2) To avoid doubt, it is declared that even though another law of the
Commonwealth provides power to do one or more of the things
referred to in subsection (1), asimilar power conferred by this Part
may be used despite the existence of the power under the other
law.

442 Personsto assist authorised officers

(1) Subject to subsection (5), the owner, or person in charge:

(a) of any vehicle, vessel, aircraft or platform boarded by an
authorised officer under section 403; or

(b) of any premises entered by an authorised officer under
section 405;

must, if requested by an authorised officer to do so, provide
reasonabl e assistance to the authorised officer in the performance
of the functions, or carrying out of the duties, or the exercise of the
powers, conferred on the authorised officer under this Act.

(2) A person must not contravene subsection (1).
Penalty: Imprisonment for 12 months.

(3) Subject to subsection (5), the owner, or the person in charge, of:
(a) premises entered under awarrant; or
(b) an aircraft, vehicle or vessel stopped under section 403;

must, if requested by an authorised officer to do so, provide
reasonabl e assistance to the authorised officer in the performance
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of the functions, or carrying out of the duties, or the exercise of the
powers, conferred on the authorised officer under this Act.

(4) A person must not contravene subsection (3).
Penalty: Imprisonment for 12 months.

(5) Where an authorised officer (subject to subsection (6)) makes a
request of a person under this section, the authorised officer must:
(a) inthe case of amember of a police force—produce, for
inspection by that person, written evidence of the fact that he
or sheisamember of that police force; or
(a@) inthe case of an officer of Customs—produce, for inspection
by that person, written evidence of the fact that he or sheis
an officer of Customs; or
(b) inany other case—produce his or her identity card for
inspection by that person;
and, if the authorised officer failsto do so, that personis not
obliged to comply with the request.

(6) Subsection (5) does not apply to an authorised officer if:

(a) the authorised officer is a member of apolice force or an
officer of Customs; and

(b) the officer isin uniform.
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Division 8—Power to search goods, baggage etc.

443 Power to sear ch goods, baggage etc.

(1) Thissection appliesto any goods that are to be, are being, or have
been, taken on or off a ship that voyages, or an aircraft that flies,
between:

(@) aplacein Australiaand a place outside Australia; or

(b) aplacein an external Territory and a place outside that
Territory.

(2) If an authorised officer believes, on reasonable grounds that goods
are goods to which this section applies, he or she may:

() examinethe goods; or
(b) if the goods are baggage—open and search the baggage; or

(c) if the goods are in a container—open and search the
container.

(3) Anauthorised officer may ask a person who owns, iscarrying or is
otherwise associated with, or appears to the authorised officer to be
associated with, goods to which this section applies any questionin
respect of the goods.

(4) A person must not refuse or fail to answer a question put to the
person under subsection (3).

Penalty: 60 penalty units.
(5) InthisAct:
baggage includes any parcel or other goods that:
(a) apassenger; or

(b) the master, amate, an engineer or any other member of the
crew of aship; or

(c) the pilot or any other member of the crew of an aircraft;
has had with him or her on the ship or aircraft.

goods includes baggage.
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Division BA—Power to ask questions about specimens

443A Authorised officer may ask questions about the nature or

(D)

)

(2A)

©)

(4)

origin of specimens
When section applies

This section appliesif an authorised officer has reasonable grounds
to suspect that:
(a) aspecimen has been exported, or is proposed to be exported,
in contravention of section 303CC or 303DD:; or
(b) aspecimen has been imported, or is proposed to be imported,
in contravention of section 303CD or 303EK; or
(c) aperson hasin the person’s possession a specimen, and that
possession contravenes section 303GN.
Note: Sections 303CC, 303CD, 303DD, 303EK and 303GN are included in

Part 13A, which deals with international movement of wildlife
specimens.

Questions

If the authorised officer has reasonable grounds to suspect that a
person has information about the nature or origin of the specimen,
the authorised officer may ask the person one or more questions
about the nature or origin of the specimen.

The authorised officer may ask the questions.
(a) in any case—by asking them in the presence of the person; or
(b) if the authorised officer is not amember of a police force and

is not an officer of Customs—by sending written questions to
the person.

Answersto questions

Subject to subsections (6) and (7), if aperson is asked a question
under subsection (2), the person must not intentionally refuse or
intentionally fail to answer the question to the extent that the
person is capable of doing so.

A person who contravenes subsection (3) is guilty of an offence
punishable on conviction by afine not exceeding 10 penalty units.
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(5) Insubsection (3), strict liability applies to the circumstance that the
person was asked a question under subsection (2).

Note: For strict liability, see section 6.1 of the Criminal Code.

No requirement to give incriminating answers

(6) If apersonisasked aquestion under subsection (2), the personis
not required to answer the question if the answer might tend to
incriminate the person or expose the person to a penalty.

I dentity cards etc.

(7) If apersonisasked a question under subsection (2) by an
authorised officer, the person is not required to answer the question
unless:

(a) if the authorised officer is amember of a police force—the
authorised officer produces, for inspection by the person,
written evidence of the fact that the authorised officer isa
member of that police force; or

(b) if the authorised officer is an officer of Customs—the
authorised officer produces, for inspection by the person,
written evidence of the fact that the authorised officer isan
officer of Customs; or

(c) if the authorised officer is not amember of a police force and
is not an officer of Customs:

(i) if the questions are asked in the presence of the
person—the authorised officer produces the authorised
officer’ sidentity card for inspection by the person; or

(i) if the questions are asked by sending written questions
to the person—the authorised officer sends with the
questions a copy of hisor her instrument of
appointment.
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Division 9—Power to ask for names and addr esses

444 Authorised person may ask for person’s name and address

(1) Anauthorised officer may ask an individual to tell the authorised
officer theindividual’ s name and address if the authorised officer
has reasonabl e grounds to suspect that the individual has been
involved in the commission of an offence against this Act or the
regulations.

(2) Subject to subsection (4), a person must not refuse or fail to
comply with arequest under subsection (1).

Penalty: 10 penalty units.

(3) A personisguilty of an offence punishable upon conviction by a
fine not exceeding 10 penalty unitsif the person:

(a) in purported compliance with arequest under subsection (1),
gives aname and address; and

(b) does so knowing the name or addressis false or misleading.

(4) If an authorised officer makes a request of a person under
subsection (1), the person is not required to comply with the
request unless:

(@) if the authorised officer is amember of a police force—he or
she produces, for inspection by the person, written evidence
of the fact that he or she is a member of that police force; or

(aa) if the authorised officer is an officer of Customs—he or she
produces, for inspection by the person, written evidence of
the fact that he or sheis an officer of Customs; or

(b) in any other case—the authorised officer produces his or her
identity card for inspection by the person.
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Division 10—Seizure and forfeiture etc.

Subdivision AA—Seizur e of specimensinvolved in a
contravention of Part 13A

444A Seizure of specimensinvolved in a contravention of Part 13A

(1) Anauthorised officer may seize a specimen if he or she has
reasonable grounds to suspect that the specimen has been used or
otherwise involved in the commission of an offence against
Part 13A.

Note: Part 13A dealswith international movement of wildlife specimens.

(2) If awarrant has been issued under Division 4:
(a) if thewarrant relates to premises—this section does not
apply:
(i) tothe executing officer, or an officer assisting, while he
or sheis searching premises under the warrant; or

(i) to anything found during the course of such a search;
and

(b) if the warrant relates to a person—this section does not
apply:
(i) to the executing officer, or an officer assisting, while he

or sheis searching a person, or an aircraft, vehicle or
vessal, under the warrant; or

(ii) to anything found during the course of such a search.

Note: Division 4 is about search warrants. The Division contains its own
Seizure powers (see paragraphs 417(1)(c), (d) and (€) and (2)(b), (c)
and (d)).

444B Notice about seizure

(1) Subject to subsection (2), if aspecimen is seized by an authorised
officer under section 444A, the authorised officer must give:
(a) the owner of the specimen; or

(b) the person who had possession, custody or control of the
specimen immediately before it was seized;
awritten notice:

(c) identifying the specimen; and
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(d) stating that it has been seized under section 444A and giving
the reason for the seizure; and

(e) setting out the terms of sections 444C and 444D.
The notice must be given as soon as practicable after the seizure.

(2) Anauthorised officer is not required to give a notice under
subsection (1) about a specimen if, after making such inquiries as
the authorised officer thinks appropriate, the authorised officer
does not, within 30 days after the seizure, have sufficient
information to enable the authorised officer to give the notice. In
that event, the authorised officer must keep a written record of the
seizure.

444C Applicationsfor return of specimen

(1) If aspecimen isseized under section 444A, the owner of the
specimen may apply in writing to the Secretary for the delivery to
the owner of the specimen.

(2) The application must be made:
() within 30 days after the seizure; or

(b) if anoticeis given under subsection 444B(1) in relation to
the specimen—uwithin 30 days after the giving of the notice.

(3) The application must be made on the ground that the specimen was
not used or otherwise involved in the commission of an offence
against Part 13A.

(4) If the applicant satisfies the Secretary that the ground has been
established, the Secretary must grant the application.

Note: Under section 444G, the Secretary may retain the specimen for up to
30 days after making a decision on the application.

444D Court action for return of specimen

(1) If aspecimen is seized under section 444A, the owner of the
specimen may bring an action against the Commonwealth in a
court of competent jurisdiction for the delivery of the specimen to
the owner on the ground that the specimen was not used or
otherwise involved in the commission of an offence against
Part 13A.

(2) An action under subsection (1) must be brought:
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(a) within 30 days after the seizure; or

(b) if anoticeisgiven under subsection 444B(1) in relation to
the specimen—uwithin 30 days after the giving of the notice.

(3) If:
(a) an action is brought under subsection (1); and

(b) the court finds that the specimen was used or otherwise
involved in the commission of the offence concerned;

the court must order the specimen to be forfeited to the
Commonwealth.

(4) If:
(a) an action is brought under subsection (1); and

(b) the action is discontinued by the owner otherwise than
because of:

(i) the delivery of the specimen to the owner; or
(ii) theforfeiture of the specimen to the Commonwealth; or
(iii) the disposal of the specimen under section 449;
the specimen is forfeited to the Commonwealth.

444E Consignment of specimen with consent of owner

Q) If:
() aspecimen is seized under section 444A; and
(b) the specimen was imported from a particular foreign country;
and
(c) the export of the specimen from the foreign country was not

in contravention of alaw of the foreign country that
corresponds to Part 13A; and

(d) if the importer had applied for a permit authorising the
import of the specimen, thereis no reasonable likelihood that
the permit would have been granted; and

(e) theimporter produces written evidence from the relevant
CITES authority of the foreign country that the specimen
may be returned to the foreign country without contravening
such alaw;

the Secretary may, with the consent of the owner of the specimen,
consign the specimen to a place in the foreign country.
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(2) The consignment isto be at the expense of the owner of the
specimen.

444G Retention of specimen

(1) If aspecimen isseized under section 444A, the specimen may be
retained until the end of 30 days after whichever is the latest of the
following events:

(a) theseizure;

(b) if anoticeisgiven under subsection 444B(1) in relation to
the specimen—the giving of the notice;

(c) if an application is made under subsection 444C(1) in
relation to the specimen—the making of a decision on that
application;

(d) if:

(i) proceedings for an offence against Part 13A are
instituted during the period within which an application
may be made under subsection 444C(1) in relation to
the specimen; and

(ii) the specimen may have been used or otherwise involved
in the commission of the offence or the specimen may
afford evidence of the commission of the offence;

the termination of the proceedings (including any appeal to a
court in relation to those proceedings).

(2) Therulein subsection (1) does not authorise the retention of the
specimen if the owner of the specimen succeedsin an action under
subsection 444D(1) for the delivery of the specimen to the owner.

(3) Assoon as practicable after the end of the period during which the
specimen may be retained under subsection (1), the Secretary must
cause reasonabl e steps to be taken to return the specimen to the
person from whom it was seized (or to the owner if that personis
not entitled to possessit).

(4) Subsection (3) does not apply if:
(a) the specimenisforfeited or forfeitable to the
Commonwealth; or
(b) the specimen has been dealt with under this Part, or as
otherwise authorised (by alaw, or an order of a court, of the
Commonwealth or of a State or Territory), in away that
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means the Secretary is not in a position to cause reasonable
steps to be taken to return the specimen; or

(c) the Commonwealth, the Secretary or an authorised officer is
otherwise authorised (by alaw, or an order of acourt, of the
Commonwealth or of a State or Territory) to retain, destroy,
dispose of or otherwise deal with the specimen; or

(d) proceedings under subsection 444D (1) relating to the
specimen are pending.

444H Forfeiture of specimen after end of retention period

() If:
() aspecimen is seized under section 444A; and
(b) none of the following happens before the end of the period
for which the specimen may be retained:
(i) proceedings areinstituted for an offence against
Part 13A, where the specimen is alleged to have been
used or otherwise involved in the commission of the
offence;
(ii) the specimen isreleased unconditionally to a person
under section 449BA;

(ila) the specimen is delivered to a person under
section 444C;

(iii) the owner of the specimen brings an action under
subsection 444D(1) for the delivery of the specimen to
the owner;

(iv) proceedings areinstituted under section 450A in
relation to the specimen;

(v) the specimen is disposed of under section 449;
the specimen isforfeited to the Commonweslth at the end of that
period.

(2) Subsection (1) has effect only to the extent (if any) to which it
gives effect to paragraph 1(b) of Article V11l of CITES.
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Subdivision A—Seizure of things (other than specimens
involved in a contravention of Part 13A)

445 Seizure of things (other than specimensinvolved in a
contravention of Part 13A)

(1) Subject to subsections (2) and (3), an authorised officer may seize
athing if he or she has reasonable grounds to suspect that it is
evidential material in relation to an offence against this Act or the
regulations, in relation to contravention of acivil penalty provision
or in relation to both.

(2) This section does not apply to a specimen that an authorised officer
has reasonabl e grounds to suspect has been used or otherwise
involved in the commission of an offence against Part 13A.

Note: Section 444A deal s with the seizure of such specimens.

(3) If awarrant has been issued under Division 4:
(a) if thewarrant relates to premises—this section does not
apply:
(i) tothe executing officer, or an officer assisting, while he
or sheis searching premises under the warrant; or

(i) to anything found during the course of such a search;
and
(b) if the warrant relates to a person—this section does not
apply:
(i) tothe executing officer, or an officer assisting, while he
or sheis searching a person, or an aircraft, vehicle or
vessdl, under the warrant; or

(ii) to anything found during the course of such a search.

Note: Division 4 is about search warrants. The Division contains its own
seizure powers (see paragraphs 417(1)(c), (d) and (€) and (2)(b), (c)
and (d)).
(4) Inthissection:

thing includes a vehicle, vessdl, aircraft, platform, document,
organism and specimen.

446 Retention of things seized under this Subdivision
(1) Thissection appliesto athing that is seized under section 445.
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(1A) Thething may be retained until:
(a) thereason for the seizure no longer exists; or
(b) itisdecided that the thing is not to be used in evidence; or

(c) the end of the period of 60 days after the seizure, or, if that
period has been extended under subsection (3), the end of the
extended period;

whichever happensfirst.

(1B) Assoon as practicable after the end of the period (the retention
period) during which the thing may be retained under
subsection (1A), the Secretary must cause reasonable stepsto be
taken to return the thing to the person from whom it was seized (or
to the owner if that person is not entitled to possessiit).

(1C) Subsection (1B) does not apply if:
() thethingisforfeited or forfeitable to the Commonwealth; or
(b) aproceeding in respect of which the thing may afford
evidence was commenced before the end of the retention
period and has not been completed (including an appeal to a
court in relation to that proceeding); or

(c) thething has been dealt with under this Part, or as otherwise
authorised (by alaw, or an order of a court, of the
Commonwealth or of a State or Territory), in away that
means the Secretary is not in a position to cause reasonable
steps to be taken to return the thing; or

(d) the Commonwealth, the Secretary or an authorised officer is
otherwise authorised (by alaw, or an order of acourt, of the
Commonwealth or of a State or Territory) to retain, destroy,
dispose of or otherwise deal with the thing.

(2) Anauthorised officer may, before the end of the retention period,
apply to a magistrate for an order permitting the retention of the
thing for afurther period.

(3) If, inrelation to an application under subsection (2), the magistrate
is satisfied, by information on oath or affirmation, that it is
necessary for the thing to continue to be retained:

(a) for the purposes of an investigation as to whether an offence
against this Act or the regulations has been committed, or
whether a civil penalty provision has been contravened; or

(b) to enable evidence of an offence against this Act or the
regulations, or of acontravention of acivil penalty provision,
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to be secured for the purposes of a proceeding against the
person for such an offence or contravention;
the magistrate may order that the thing may continue to be retained
for a period specified in the order. The maximum period of an
individual extension must not be more than 30 days.

(3A) Before an authorised officer makes an application under
subsection (2), he or she must:

(a) take reasonable steps to discover who has an interest in the
retention of the thing; and

(b) if it ispracticableto do so, give notice in writing of the
proposed application to each person whom the authorised
officer believes to have an interest in the proposed
application.

(4) Subsection (3) does not prevent a magistrate from granting 2 or
more successive extensions under that subsection of the period
during which the thing may be retained.

(5) A function of making an order conferred on a magistrate by
subsection (3) is conferred on the magistrate in a personal capacity
and not as a court or a member of a court.

(6) Without limiting the generality of subsection (5), an order made by
amagistrate under subsection (3) has effect only by virtue of this
Act and is not taken, by implication, to be made by a court.

(7) A magistrate performing a function of, or connected with, making
an order under subsection (3) has the same protection and
immunity asif he or she were performing that function as, or asa
member of, a court (being the court of which the magistrateisa
member).

(8) The Governor-General may make arrangements with the Governor
of a State, the Chief Minister for the Australian Capital Territory,
the Administrator of the Northern Territory or the Administrator of
Norfolk Island for the performance, by all or any of the persons
who from time to time hold office as magistratesin that State or
Territory, of the function of making orders under subsection (3).
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Subdivision B—Disposal of seized items

449 Immediate disposal of seized items
Q) If:

(1A)

)

(a) athingis seized under this Part; and
(b) the Secretary considersthat it is reasonably likely that the
retention of the thing would:
(i) constitute a serious threat to the environment; or
(ii) constitute a serious threat to the continued existence, in
the wild, of aparticular species of animal or of a
particular species of plant; or
(iii) result in theintroduction of an alien species that
represents a threat to ecosystems, habitats or other
species; or
(iv) constitute a danger to public health; or
(v) inthe case of alive organism or specimen—constitute a
significant threat to the health of the organism or
specimen; or
(vi) inthe case of alive animal—result in the animal
suffering;

the Secretary may cause the thing to be dealt with in such manner
asthe Secretary considers appropriate (including the destruction of
the thing).

If the Secretary causes alive animal to be destroyed under
subsection (1), the Secretary must require the destruction to be
carried out in a humane manner.

Subject to subsection (3), if athing is dealt with in accordance with
subsection (1), the Secretary must give to:

(a) the owner of the thing; or
(b) the person who had possession, custody or control of the
thing immediately before it was seized;
awritten notice:
(c) identifying the thing; and
(d) stating that the thing has been seized under this Part and
giving the reason for the seizure; and
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(e) stating that the thing has been dealt with under subsection (1)
and specifying the manner in which it has been so dealt with
and the reason for doing so; and

(f) setting out the terms of subsection (4).

The notice must be given as soon as practicable after the thing is so
dealt with.

(3) The Secretary need not give a notice under subsection (2) about a
thing if, after making such inquiries as the Secretary thinks
appropriate, the Secretary does not, within 20 days after dealing
with the thing, have sufficient information to enable the notice to
be given.

(4) If athing isdealt with in accordance with subsection (1), the owner
of the thing may bring an action against the Commonwealth in a
court of competent jurisdiction for the recovery of the market value
of the thing at the time it was so dealt with. The action must be
brought on the ground that the thing was not used or otherwise
involved in the commission of an offence against this Act or the
regulations.

449A Disposal of seized itemsif Secretary cannot locate or identify
person entitled etc.

(1) Thissection appliesto athing that is seized under this Part if:

(a) apart from this section, the thing is required to be returned or
delivered to a person (or reasonable steps are required to be
taken for the return or delivery to a person of the thing); and

(b) one or more of the following applies:

(i) the Secretary is satisfied that reasonable steps have been
taken to locate or identify the person, but those steps
have not succeeded;

(ii) the Secretary is satisfied that reasonable steps have been
taken to return or deliver the thing to the person, but
those steps have not succeeded;

(iii) the Secretary is otherwise satisfied that it is not
practicable to return or deliver the thing to the person.

(2) The Secretary may dispose of the thing in such manner as the
Secretary considers appropriate.
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Subdivision BA—Release of seized itemsto owner etc.

449BA Release of seized itemsto owner etc.

If athing is seized under this Part, the Secretary may authorise the
thing, or anything in, on or attached to the thing, to be released to
its owner, or to the person from whose possession it was seized,
either:
(@) unconditionally; or
(b) on such conditions as the Secretary thinks fit (including
conditions about the giving of security for giving payment of
itsvalueif it isforfeited).

449BB How thisPart appliesin relation to thingsreleased
conditionally

(1) Thissection appliesif athing, or anything in, on or attached to a
thing, seized under this Part is released on conditions to a person
under section 449BA. The provision of this Part under which the
seizure was made is the seizure provision, and the thing that is
released is the released thing.

(2) Subject to this section, the provisions of this Part that apply in
relation to things seized under the seizure provision continue to
apply to the released thing as if it had not been rel eased.

(3) A referencein aprovision of this Part to the return or delivery of
the released thing to a person is, if the person is the person to
whom the thing has been rel eased, taken to be a reference to
making the release of the thing to the person unconditional.

(4) Theregulations may specify modifications of provisions of this
Part that are to have effect in relation to things to which this
section applies. However, regulations must not:

(a) increase, or have the effect of increasing, the maximum
penalty for any offence; or

(b) widen, or have the effect of widening, the scope of any
offence.

(5) Inthissection:

modifications includes additions, omissions or substitutions.
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Subdivision C—Forfeiture of seized items

450 Court-ordered forfeiture: order by court dealing with offence
proceedings

(1) If acourt convicts a person of an offence against this Act or the
regulations, the court may order the forfeiture to the
Commonwealth of any thing used or otherwise involved in the
commission of the offence.

(1A) If acourt convicts a person of an offence against Part 13A, the
court must order the forfeiture to the Commonwealth of any
specimen used or otherwise involved in the commission of the
offence.

Note: Part 13A deals with the international movement of wildlife specimens.

(2) A court may make an order under subsection (1) or (1A) even if
the thing or specimen has been seized under this Act or taken into
possession under section 406A or Schedule 1.

(3 If:
(a) aspecimen isseized under this Part; and
(b) either:
(i) acourt finds a person not guilty of an offence against
this Act or the regulations in relation to the specimen; or
(ii) aproceeding in acourt for such an offencein relation to
the specimen is discontinued or dismissed; and
(c) the court is satisfied that there are reasonable grounds for
suspecting that, if the specimen were released to the person
from whom it was seized or to its owner, the possession of
the specimen by that person would contravene a provision of
this Act or the regulations;
the court may order the forfeiture to the Commonwealth of the
specimen.

450A Court-ordered forfeiture: other situations

(1) A court may, on the application of the Secretary, order the
forfeiture to the Commonwealth of athing that is seized under this
Part if the court is satisfied that the thing has been used or
otherwise involved in the commission of an offence against this
Act or the regulations.
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(2) Without limiting subsection (1), a court may, on the application of
the Secretary, order the forfeiture to the Commonwealth of a
specimen if:

(a) the specimen was seized under this Part; and
(b) either:
(i) acourt has found a person not guilty of an offence

against this Act or the regulations in relation to the
specimen; or

(ii) aproceeding in acourt for such an offencein relation to
the specimen has been discontinued or dismissed; and

(c) the court to which the Secretary appliesis satisfied that there
are reasonabl e grounds for suspecting that, if the specimen
were released to the person from whom it was seized or to its
owner, the possession of the specimen by that person would
contravene a provision of this Act or the regulations.

450B Forfeiture of seized items by consent etc.

Q) If:
(a) athingis seized under this Part; and
(b) the owner of the thing agrees to transfer ownership of the
thing to the Commonwealth, either:
(i) unconditionally; or
(ii) inthe event that afuture contingency happens; and
(c) if subparagraph (b)(ii) applies—that contingency happens;
then:
(d) the thing becomes the property of the Commonwealth; and

(e) the provisions of this Part relating to forfeiture apply asif the
thing had been forfeited to the Commonwealth under this
Act.

(2) If:
(a) athingis seized under this Part; and
(b) the owner of the thing agrees to transfer ownership of the
thing to the Commonwealth in the event that a future
contingency happens;
the Secretary may retain the thing:

(c) until the thing becomes the property of the Commonwealth;
or

354 Environment Protection and Biodiversity Conservation Act 1999



Administration Chapter 6
Enforcement Part 17
Seizure and forfeiture etc. Division 10

Section 451

(d) if the thing does not become the property of the
Commonwealth—until the end of the last day on which that
contingency could happen.

(3) Subsection (2) has effect despite anything in section 438, 444G,
446, 456AB or 456AC.

451 Dealingsin forfeited items

(1) A thing forfeited to the Commonwealth under this Act becomes the
property of the Commonwealth.

(2) A thing forfeited to the Commonwealth under this Act isto be
dealt with in such manner as the Secretary considers appropriate.

(3) Without limiting subsection (2), the Secretary may sell athing
forfeited to the Commonwesalth under this Act.

(4) The Secretary must not sell a specimen forfeited to the
Commonwealth under this Act unless, in the opinion of the
Secretary, the buyer will use the specimen for scientific or
educational purposes.

452 Delivery of forfeited itemsto the Commonwealth

Q) If:
(a) athingisforfeited to the Commonwealth under this Act; and
(b) the thing has not been dealt with under section 451; and

(c) thething isin the possession, custody or control of aperson
other than:

(i) the Commonwealth; or
(ii) an agency of the Commonwealth; and

(d) the Secretary requests the person to deliver the thing to the
Secretary;

the person must deliver the thing to the Secretary.
(2) A person must not contravene subsection (1).

Penalty: Imprisonment for 2 years.
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Subdivison F—K eeping of organisms or specimensthat have

been seized

453 Keeping of organisms or specimensretained under this Part

If aperson isauthorised under this Part to retain an organism or
specimen, the person may do so by causing the organism or
specimen to be taken to, and kept at, a place approved by the
Secretary for the purpose of keeping organisms or specimens
seized under this Division.

454 Recovery of costs of storing or keeping organismsor specimens

(1) If an organism or specimen is seized under this Division, the owner
isliableto pay to the Commonwealth an amount equal to the sum
of the following costs:

(a) reasonable costsincurred by the Commonwealth in relation
to the custody of the organism or specimen;

(b) reasonable costsincurred by the Commonwealth in
transporting the organism or specimen;

(c) reasonable costsincurred by the Commonwealth in
maintaining the organism or specimen.

(2 If:
(a) an organism or specimen is seized under this Division; and
(b) the organism or specimen is disposed of;
the owner isliable to pay to the Commonwealth an amount equal

to the reasonable costs incurred by the Commonwealth in
disposing of the organism or specimen.

(3) Anamount payable by a person under this section is a debt due by
the person to the Commonwealth.

(4) Anamount payable by a person to the Commonwealth under this
section may be recovered by action in a court of competent
jurisdiction.

(5) The Secretary may remit an amount payable by a person under this
section.

(6) Inaddition to its effect apart from this subsection, this section also
has the effect it would have if aliability under this section were, by
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express provision, confined to the case of an organism or specimen
that:

(a) isforfeited to the Commonwealth under this Act; or

(b) would have been forfeited to the Commonwealth under this
Act if it had not been disposed of.

Subdivision G—Rescuing things

455 Rescuing things

A person is guilty of an offence punishable upon conviction by
imprisonment for aterm not exceeding 2 yearsif:

(a) the person rescues any thing; and
(b) thething has been, or is about to be, seized under this Act.

456 Breaking or destroying thingsor documentsto prevent seizure
etc.

A person must not:

(a) stave, break or destroy any thing in order to prevent the
seizure of athing, the securing of athing, or the proof of any
offence under this Act; or

(b) destroy any documents relating to any thing in order to
prevent the seizure of athing, the securing of athing, or the
proof of any offence under this Act.

Penalty: Imprisonment for 2 years.

Subdivision H—Seizur e of cages or containers

456AA Power to seize cages or containerscontaining seizable things

(1) Thissection appliesif:
(a) an authorised officer has power to seize athing (a seizable
thing) under another provision of this Part; and
(b) the seizablethingisin acage or container; and
(c) the authorised officer considersthat it is not reasonably

practicable to seize the seizable thing without also seizing the
cage or container.
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(2) For the purpose of seizing the seizable thing and despite any other
provision of this Part, the authorised officer may seize the cage or
container containing the seizable thing (whether or not the cage or
container also contains any other thing).

(3) The seizure of the seizable thing is taken to occur under the
provision mentioned in paragraph (1)(a) (not under this section).
Note: The provisions governing the retention and return of the seizable thing

are therefore the provisions that usually govern the seizure of athing
under the provision mentioned in paragraph (1)(a).

(4) If:
(a) an authorised officer seizes a cage or container; and
(b) the seizure of the cage or container is authorised by this
section, and is also authorised by another provision of this
Part;
then the seizure is taken be under this section, rather than under
that other provision (subject to subsection 456AB(5)).

456AB Retention of seized cage or container

(1) Thissection appliesto acage or container that is seized under
section 456AA because it contains a seizable thing.

(2) The cage or container may be retained for so long as an authorised
officer considers that it is reasonably necessary to retain it for the
purpose of housing the seizable thing.

(3) Assoon as practicable after the end of the period during which the
cage or container may be retained under subsection (2), the
Secretary must cause reasonable steps to be taken to return the
cage or container to the person from whom it was seized (or to the
owner if that person is not entitled to possessiit).

(4) Subsection (3) does not apply if:

(a) the seizure was also authorised by another provision of this
Part (the other seizure provision), as mentioned in subsection
456AA (4)); or

(b) the cage or container isforfeited or forfeitable to the
Commonwealth; or

(c) the cage or container has been dealt with under this Part, or
as otherwise authorised (by alaw, or an order of acourt, of
the Commonwealth or of a State or Territory), in away that
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means the Secretary is not in a position to cause reasonable
steps to be taken to return the cage or container; or

(d) the Commonwealth, the Secretary or an authorised officer is
otherwise authorised (by alaw, or an order of acourt, of the
Commonwealth or of a State or Territory) to retain, destroy,
dispose of or otherwise deal with the cage or container.

(5) If, because of paragraph (4)(a), the cage or container does not have
to be returned at the end of the period referred to in subsection (3),
this Part then appliesin relation to the cage or container asif, at the
end of that period, it had been seized under the other seizure
provision.

456AC Retention of non-seizable things contained in seized cages or
containers

(1) Thissection appliesif:
(a) acage or container is seized under section 456AA because it
contains a seizable thing; and
(b) the cage or container also contains a thing (anon-seizable
thing) that is not a seizable thing.

(2) The non-seizable thing may be retained until it is reasonably
practicable to return the thing to the person from whom it was
seized (or to the owner if that person is not entitled to possessit).

(3) Assoon as practicable after the end of the period during which the
non-seizable thing may be retained under subsection (2), the
Secretary must cause reasonable steps to be taken to return the
thing to the person from whom it was seized (or to the owner if that
person is not entitled to possessiit).

(4) Subsection (3) does not apply if:

(@) the non-seizable thing isforfeited or forfeitable to the
Commonwealth; or

(b) the non-seizable thing has been dealt with under this Part, or
as otherwise authorised (by alaw, or an order of a court, of
the Commonwealth or of a State or Territory), in away that
means the Secretary is not in a position to cause reasonable
steps to be taken to return the thing; or

(c) the Commonwealth, the Secretary or an authorised officer is
otherwise authorised (by alaw, or an order of a court, of the
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Commonwealth or of a State or Territory) to retain, destroy,
dispose of or otherwise deal with the non-seizable thing.
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Division 11—Power s of pur suit

457 Power to pursue personsetc.

(D

)

©)

An authorised officer may exercisein relation to vessels (other
than Australian vessels) and foreign nationals in any place (except
the territorial sea of another country) a power conferred on the
authorised officer under section 403, 406 or 430 if:

() one or more authorised officers (whether or not including the
authorised officer exercising the power) have pursued the
person or vessel from a place within the Australian
jurisdiction to such a place; and

(b) the pursuit was not terminated or interrupted at any time
before the authorised officer concerned arrived at such a
place with aview to exercising that power.

For the purposes of paragraph (1)(b), a pursuit of a person or vessel
is not taken to be terminated or interrupted only because the
authorised officer or officers concerned lose sight of the person or
vessel.

A reference in subsection (2) to losing sight of a person or vessel
includes losing output from aradar or other sensing device.
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Division 12—Environmental audits

458 Directed environmental audits

(1) The Minister may, by written notice given to the holder of an
environmental authority, require the holder to carry out an
environmental audit if the Minister believes or suspects on
reasonable grounds:

(a) that the holder has contravened, or is likely to contravene, a
condition of the authority; or

(b) the impacts that the action authorised by the authority has,
has had or islikely to have on the matter dealt with by the
provision for which the authority authorises the action are
significantly greater than was indicated in the information
available to the Minister when the authority was granted.

(2) The notice must specify:
(a) the mattersto be covered by the audit; and

(b) theform of the audit report and the kinds of particularsit is
to contain; and

(c) the date on or before which the report must be given to the
Minister.
(3) Without limiting the matters that may be specified under

paragraph (2)(a), those matters may include al or any of the
following:

(a) an evaluation of the nature of the environment that is or will
be affected by the holder’ s activities; and

(b) an assessment of the risks to the environment resulting from
the activities;, and

(c) an assessment of the holder’ s existing capacity to comply
with the authority and the requirements of this Act and the
regulations in carrying on the activities; and

(d) an assessment of what the holder will heed to do, or continue
to do, so to comply.

(4) For the purposes of this Act, an environmental authority is:
(a) an approva under Part 9; or
(b) apermit issued under Chapter 5.
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459 Appointment of auditor and carrying out of audit

(1) If the Minister gives the holder of an environmental authority a
notice under section 458, the holder must appoint an environmental
auditor and arrange for the auditor to carry out an environmental
audit in accordance with the notice.

(2) The holder of an environmental authority must not contravene
subsection (1).

Civil penalty: 500 penalty units.

(3) The holder must not appoint an officer or employee of the holder to
be an environmental auditor.

(4) The holder must not appoint a person to be an environmental
auditor unless the Minister has approved the person for such
appointment before the appointment is made.

(5) An appointment of a person as an environmental auditor made
otherwise than in accordance with subsections (3) and (4) has no
effect.

460 Nature of directed environmental audit

Q) If:
(a) an environmental auditor carries out a directed environmental
audit; and
(b) inthe course of carrying out the audit, the auditor does not
deal with a particular matter; and
(c) the matter is specified in the Minister’ s notice under
section 458 as a matter that isto be covered by the audit;
the auditor is guilty of an offence, punishable on conviction by a
fine not exceeding 30 penalty units.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibilities.
(2) If:
() an environmental auditor carries out a directed environmental
audit; and
(b) inthe course of carrying out the audit, the auditor conceals,

or does not take into account, any information or document;
and
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(c) theinformation or document is relevant to the audit;
the auditor is guilty of an offence punishable on conviction by
imprisonment for not more than 6 months.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: Subsection 4B(2) of the Crimes Act 1914 lets a court that convicts an
individual of an offence impose afine instead of, or aswell as,
imprisonment. The maximum fine (in penalty units) the court can
impose is 5 times the maximum term of imprisonment (in months).

(3) Incarrying out a directed environmental audit, the environmental
auditor may, if:

(a) an environmental audit (including an environmental audit
carried out in accordance with a condition of the relevant
authority) was completed within the last preceding 2 years;
and

(b) the auditor is satisfied that the previous audit is till relevant;

have regard to the results of the previous audit.

(4) For the purposes of this Act, adirected environmental audit isan
audit required by a notice under section 458.

461 Audit reports

(1) After completing adirected environmental audit, the environmental
auditor must prepare, and give the holder of the relevant
environmental authority, awritten report setting out the results of
the audit.

(2) The holder must give the report to the Minister:
(&) on or before the date specified by the Minister under
paragraph 458(2)(c); or
(b) on or before such later date as the Minister, on application by
the holder, determines.

(3) If the holder fails to comply with subsection (2), the holder is
guilty of an offence, punishable on conviction by afine not
exceeding 50 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibilities.
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(4) If:
(a) the environmental auditor includes a statement in the report;
and
(b) the statement isfalse or misleading in amaterial particular;
the auditor is guilty of an offence punishable on conviction by
imprisonment for not more than 6 months.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: Subsection 4B(2) of the Crimes Act 1914 lets a court that convicts an
individual of an offence impose afine instead of, or aswell as,
imprisonment. The maximum fine (in penalty units) the court can
impose is 5 times the maximum term of imprisonment (in months).

462 Directed environmental audits do not affect other audit
obligations

This Division does not affect any obligation of aholder of an
environmental authority to carry out an environmental audit in
accordance with a condition of the authority.
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Division 13—Conservation orders
Subdivision A—Simplified outline

463 Simplified outline of this Division

Thefollowing is a simplified outline of this Division:

The Minister may make conservation orders controlling activities,
and requiring specified people to take specified actions, in
Commonwealth areas to protect listed threatened species or
ecological communities.

A person who contravenes a conservation order commits an
offence.

Before the Minister makes a conservation order, he or she must
consult various Commonwealth agencies.

The Secretary must publicise conservation orders, and may give
assistance to a person to comply with a conservation order.

Subdivision B—M aking and reviewing conservation orders

464 Minister may make conservation orders

Making conservation orders

(1) The Minister may make awritten order (a conservation order):
(a) prohibiting or restricting specified activities on or in:
(i) all Commonwealth areas; or
(i) specified Commonwealth areas; or
(b) requiring specified persons to take specified action on or in:
(i) al Commonwealth areas; or
(ii) specified Commonwealth areas.

Note: Section 470 makes contravening a conservation order an offence.
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Prerequisite to making conservation order

(2) The Minister may only make a conservation order if he or she
reasonably believesthat it is necessary to make the order to protect
alisted threatened species or a listed threatened ecol ogical
community.

Minister must consider economic and social matters

(3) In considering whether to make a conservation order, the Minister
must be satisfied that making the order isjustified, having regard to
economic and socia considerations that are consistent with the
principles of ecologically sustainable development.

Minister must consult before making conservation order

(4) Before making a conservation order, the Minister:

(&) must seek the Secretary’ s advice on whether it should be
made; and

(b) must consult each Commonwealth agency that may be
affected by the order, and any other Commonwealth agency
the Minister thinks appropriate, unless delay in making the
order would result in significant, irreparable damage to a
listed threatened species or listed threatened ecol ogical
community.

465 Duration of conservation orders

(1) A conservation order comes into force:
(@) if acommencement day is specified in the order—on that
day; or
(b) otherwise—immediately after it is made.

(2) The order remainsin force:
(@) for the period (if any) specified in the order; or
(b) until it isrevoked by the Minister.

466 Reviews of conservation orders

(1) The Minister must:

(a) atintervalsof not morethan 5 years, review the conservation
order; and
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(b) after each review, confirm, vary or revoke the order by
instrument in writing.

(2) Before reviewing the order, the Minister must seek the Secretary’s
advice on the review.

(3) The Minister must not revoke the order unless he or sheis satisfied
that the order is no longer needed to protect the listed threatened
species or listed threatened ecological community the order was
made to protect.

(4) The Minister must not vary the order unless he or sheis satisfied
that the order as varied adequately protects the listed threatened
species or listed threatened ecological community the order was
first made to protect.

(5) Immediately after avariation of the order, the order continuesin
force as so varied.

467 Publication of conservation orders

(1) Assoon as practicable after making or reviewing a conservation
order, the Minister must cause the Secretary to be informed of the
making of the order, or the decision on the review, as the case
requires.

(2) The Secretary must, as soon as practicable after being so informed:
(a) causeto be published in the Gazette, in a daily newspaper
circulating in each State or self-governing Territory in which
are located Commonwealth areas to which the order relates
and in any other way required by the regulations, a notice
containing:
(i) acopy of the order; and
(if) astatement to the effect that contravention of the order
is an offence against this Act; and
(iii) if applicable, a statement of the decision on the review;
and

(iv) astatement to the effect that a person affected by the
order may apply to the Minister, within 28 days of the
publication (or within such further period as the
Minister allows), for areconsideration of the order by
the Minister; and
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(b) take al reasonable steps to ensure that each person who the
Secretary knows would be affected by the order is given a
notice containing:

(i) acopy of the order; and

(i) if applicable, a statement of the decision on the review;
and

(iii) unlessthe person is a Commonwealth agency or an
agency of a State or self-governing Territory—a
statement to the effect that contravention of the order is
an offence against this Act; and

(iv) astatement to the effect that the person may apply to the
Minister, within 28 days of being given the notice (or
within such further period as the Minister allows), for a
reconsideration of the order by the Minister.

(3) Failure to comply with this section does not affect the validity of
the order.

468 Application for reconsideration of conservation ordersor
decisionson review

(1) A person affected by a conservation order, or by the decision on a
review of aconservation order, may apply to the Minister to
reconsider the order or the decision, as the case requires.

(2) The application must be in writing.

(3) Subject to subsection (4), the application must be made within 28
days, or within such further period as the Minister allows, after the
publication under paragraph 467(2)(a) of the notice relating to the
making of the order or conduct of the review.

(4) If the person is given a copy of the order after that publication, the
period of 28 days within which that person must make the
application is taken to commence on the day on which the person
received the notice.

469 Reconsider ation of conservation ordersand decisionson review

(1) Upon receiving the application, the Minister must:
(a) seek the Secretary’s advice on the application; and
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(b) reconsider the conservation order or the decision on review,
as the case requires; and

(c) by written instrument:

(i) confirm, vary or revoke the order; or

(ii) confirm or vary the decision on review; and
(d) cause the Secretary to be informed accordingly.

(2) Assoon as practicable after being so informed, the Secretary must:
(a) notify the applicant in writing of the result of the
reconsideration; and
(b) if the order isrevoked or varied or the decision on review is
varied—cause to be published in the Gazette, and in any
other way required by the regulations, a notice:
(i) stating that fact; and
(i) inthe case of avariation—setting out a copy of the
order or decision as so varied.

(3) Immediately after avariation of the order, the order continuesin
effect as so varied.

Subdivision C—Complying with conservation orders

470 Contravening conservation ordersisan offence

(1) A person must not take an action reckless as to whether the action
contravenes a conservation order.

Penalty: 500 penalty units.

(2) If aperson believesthat taking an action that he or she proposesto
take may contravene a particular conservation order, the person
may seek the Minister’s advice under subsection 471(3) on
whether the order would be contravened by taking that action.

(3) The person does not contravene the order if he or she actsin
accordance with advice given to him or her under subsection
471(3) to the effect that the order would not be contravened.

370 Environment Protection and Biodiversity Conservation Act 1999



Administration Chapter 6
Enforcement Part 17
Conservation orders Division 13

Section 471

471 Minister to consider proposed actions etc.

(1) Thissection appliesto aproposed action if it isreferred to the
Minister under section 470 for the Minister’ s advice on whether it
would contravene a conservation order.

(2) A person who proposes to take the action may make written
submissions to the Minister about the proposed action.

(3) The Minister must:

(a) refer the proposed action, together with any submissions
received by the Minister about the proposed action, to the
Secretary; and

(b) after considering the Secretary’ s advice on the matter, give
the person who sought the Minister’s advice under
section 470 awritten notice of the minister’ s advice on the
proposed action.

472 Contentsof notices of advice

(1) The notice of advice must state whether the Minister thinks that the
proposed action would contravene a conservation order.

(2) If the decision to give the advice was not made personally by the
Minister and the notice of adviceis given to aperson whoisnot a
Commonwealth agency, the notice must include:

(a) astatement to the effect that, if the person is dissatisfied with
the decision to give that advice, application may, subject to
the Administrative Appeals Tribunal Act 1975, be made to
the Administrative Appeals Tribunal for review of the
decision; and

(b) astatement to the effect that the person may request a
statement under section 28 of that Act in relation to the
decision.

473 Review by the Administrative Appeals Tribunal

(1) Subject to subsections (1A) and (2), applications may be made to
the Administrative Appeals Tribunal for review of the decision to
give the advice.
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(1A) Subsection (1) does not apply to a decision made personally by the
Minister (but the subsection does apply to a decision made by a
delegate of the Minister).

(2) Despite section 27 of the Administrative Appeals Tribunal Act
1975, applications are not to be made by or on behalf of
Commonwealth agencies.

474 Assistancein complying with conservation orders

(1) On behalf of the Commonwealth, the Secretary may provide
assistance to a person (other than a Commonwealth agency) to
comply with prohibitions, restrictions or requirements imposed on
aperson by a conservation order.

(2) The assistance may take any one or more of the following forms:
(@) payment of money;
(b) provision of goods,
(c) provision of labour;
(d) provision of other services.

(3) Thevalue of the assistance must not exceed that which the
Secretary thinks are the reasonable and direct costs of complying
with the prohibitions, restrictions or requirements in question.

(4) Assistance given under this section must be taken into account in
determining compensation payable under section 519.
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Division 14—Injunctions

475 Injunctionsfor contravention of the Act

)

(2

©)

(4)

Applications for injunctions

If aperson has engaged, engages or proposes to engage in conduct
consisting of an act or omission that constitutes an offence or other
contravention of this Act or the regulations:
() the Minister; or
(b) an interested person (other than an unincorporated
organisation); or
(c) aperson acting on behalf of an unincorporated organisation
that is an interested person;
may apply to the Federal Court for an injunction.

Prohibitory injunctions

If aperson has engaged, is engaging or is proposing to engage in
conduct constituting an offence or other contravention of this Act
or the regulations, the Court may grant an injunction restraining the
person from engaging in the conduct.

Additional orderswith prohibitory injunctions

If the court grants an injunction restraining a person from engaging
in conduct and in the Court’ s opinion it is desirable to do so, the
Court may make an order requiring the person to do something
(including repair or mitigate damage to the environment).

Mandatory injunctions

If aperson hasrefused or failed, or isrefusing or failing, or is
proposing to refuse or fail to do an act, and the refusal or failure
did, does or would constitute an offence or other contravention of
this Act or the regulations, the Court may grant an injunction
requiring the person to do the act.
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©®)

(6)

(7)

Interiminjunctions

Before deciding an application for an injunction under this section,
the Court may grant an interim injunction:

(a) restraining a person from engaging in conduct; or

(b) requiring a person to do an act.

Meaning of interested person—individuals

For the purposes of an application for an injunction relating to
conduct or proposed conduct, an individual is an interested person
if theindividual is an Australian citizen or ordinarily resident in
Australia or an external Territory, and:

(a) theindividua’sinterests have been, are or would be affected
by the conduct or proposed conduct; or

(b) theindividual engaged in a series of activities for protection
or conservation of, or research into, the environment at any
timein the 2 yearsimmediately before:

(i) the conduct; or

(i) inthe case of proposed conduct—making the
application for the injunction.

Meaning of interested person—organisations

For the purposes of an application for an injunction relating to
conduct or proposed conduct, an organisation (whether
incorporated or not) is an interested person if it isincorporated (or
was otherwise established) in Australia or an external Territory and
one or more of the following conditions are met:
() the organisation’ sinterests have been, are or would be
affected by the conduct or proposed conduct;
(b) if the application relates to conduct—at any time during the 2
yearsimmediately before the conduct:

(i) the organisation’s objects or purposes included the
protection or conservation of, or research into, the
environment; and

(ii) the organisation engaged in a series of activities related
to the protection or conservation of, or research into, the
environment;
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(c) if the application relates to proposed conduct—at any time
during the 2 yearsimmediately before the making of the
application:

(i) theorganisation’s objects or purposesincluded the
protection or conservation of, or research into, the
environment; and

(ii) the organisation engaged in a series of activities related
to the protection or conservation of, or research into, the
environment.

476 Injunctionsfor contraventions of conservation agreements

(1)

)

©)

(4)

Applications for injunctions

If aperson bound by a conservation agreement engages or
proposes to engage in conduct consisting of an act or omission that
constitutes a contravention of the agreement, another person bound
by the agreement or the Minister may apply to the Federal Court
for an injunction.

Note: Section 307 explains who is bound by a conservation agreement.
Prohibitory injunctions

If aperson has engaged, is engaging or is proposing to engagein
conduct contravening the agreement, the Court may grant an
injunction restraining the person from engaging in the conduct.

Additional orderswith prohibitory injunctions

If the court grants an injunction restraining a person from engaging
in conduct and in the Court’ s opinion it is desirable to do so, the
Court may make an order requiring the person to do something
(including repair or mitigate damage to the environment).

Mandatory injunctions

If aperson has refused or failed, or isrefusing or failing, or is
proposing to refuse or fail to do an act, and the refusal or failure
was, is or would be a contravention of the agreement, the Court
may grant an injunction requiring the person to do the act.
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Interiminjunctions

(5) Before deciding an application for an injunction under this section
the Court may grant an interim injunction:

(a) restraining a person from engaging in conduct; or
(b) requiring a person to do an act.

477 Discharge of injunctions

On application, the Federal Court may discharge or vary an
injunction.

479 Certain considerationsfor granting injunctions not relevant
Prohibitory injunctions

(1) The Federa Court may grant an injunction restraining a person
from engaging in conduct:

(a) whether or not it appears to the Court that the person intends
to engage again, or to continue to engage, in conduct of that
kind; and

(b) whether or not the person has previously engaged in conduct
of that kind; and

(c) whether or not there is a significant risk of injury or damage
to human beings or the environment if the person engages, or
continues to engage, in conduct of that kind.

Mandatory injunctions

(2) The Federal Court may grant an injunction requiring a person to do
aparticular act or thing:

() whether or not it appears to the Court that the person intends
to refuse or fail again, or to continue to refuse or fail, to do
the act or thing; and

(b) whether or not the person has previously refused or failed to
do the act or thing; and

(c) whether or not there is a significant risk of injury or damage
to human beings or the environment if the person refuses or
fails, or continues to refuse or fail, to do the act or thing.

376 Environment Protection and Biodiversity Conservation Act 1999



Administration Chapter 6
Enforcement Part 17
Injunctions Division 14

Section 480

480 Powersconferred arein addition to other powers of the Court

The powers conferred on the Federal Court by this Division arein
addition to (and do not limit) any other powers of the Court.
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Division

14A—Federal Court’s power to make remediation
orders

480A Remediation orders

(D)

)

If, after the commencement of this section, a person has engaged,
or isengaging, in conduct constituting an offence or other
contravention of this Act or the regulations, the Federal Court may
make an order (aremediation order) requiring the person to take
action (the remediation action) to repair or mitigate damage that
may or will be, or that has been, caused to the environment by the
contravention.

In considering whether to grant a remediation order, the mattersto
which the Federal Court may have regard include (but are not
limited to) the following:

(a) the nature and extent of the contravention;

(b) the nature and extent of the damage to the environment that
may or will be, or that has been, caused by the contravention;

(c) the circumstances in which the contravention took place;

(d) whether the person has previously been found by acourt in
proceedings under this Act or the regulations to have
engaged in any similar conduct;

(e) the cost to the person of taking the remediation action.

(3) The description in aremediation order of the remediation action

may either be in general terms (for example, requiring the person
to take whatever action is necessary to repair or mitigate the
damage), or it may require the person to take particular action to
repair or mitigate the damage.

(4) If the Federal Court makes a remediation order, it may also make

an order requiring the person to provide security for the due taking
of the remediation action.

(5) Application to the Federal Court for aremediation order may only

be made by the Minister.
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480B Discharge of remediation orders
On application by the Minister, the Federal Court may discharge or
vary aremediation order.

480C Powersconferred arein addition to other powers of the Court

The powers conferred on the Federal Court by this Division arein
addition to (and do not limit) any other powers of the Court.
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Division 14B—Minister’'s power to make remediation

deter minations

Subdivision A—M aking of remediation deter minations

480D Minister may makeremediation determination

(D

)

©)

If:

(&) the Minister considers that an action taken by a person after
the commencement of this section contravened a civil penalty
provision of Part 3; and

(b) the Minister considersit desirable to make an order under
this section in relation to the action;

the Minister may make a written determination (aremediation
determination) requiring the person to take action to repair or
mitigate damage that may or will be, or that has been, caused by
the contravention, to the matter protected by the provision of
Part 3.

The Minister cannot make a remediation determination at atime
that is more than 6 years after the time when the person took the
action referred to in paragraph (1)(a).

A remediation determination is not a legidlative instrument.

480E Contentsof aremediation deter mination

(D

()

A remediation determination must specify the following:
(a) the person (the specified person) referred to in paragraph
480D(1)(a);
(b) the action (the specified action) referred to in that paragraph;
(c) thecivil penalty provision (the specified civil penalty
provision) of Part 3 referred to in that paragraph;

(d) theaction (the remediation action) that the person isrequired
to take.

A remediation determination may do all or any of the followingin
relation to some or al of the remediation action:

(a) require action to be taken in a specified place;
(b) require action to be taken at, or by, a specified time;
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(c) require aspecified industry standard or code of practice to be
complied with in taking action;

(d) require the taking of reasonable steps to obtain any
Commonwealth, State or Territory approval or authority
needed to carry out action;

(e) require the preparation, and submission to the Minister for
approval, of aplan for taking action, and require action to be
taken in accordance with the plan as approved by the
Minister;

(f) require the spending of a specified amount of money on the
taking of action;

(g) require the payment to a specified person of a specified
amount or money, for the purpose of activities directed
towards the protection and conservation of the matter
protected by the specified civil penalty provision;

(h) require the payment to the Commonwealth of a specified
amount of money as security for the due taking of action;

(i) provide for monitoring, auditing, or reporting to the Minister,
in relation to the taking of action.

(3) A remediation determination must contain a statement to the effect
that the specified person may apply for areconsideration of the
determination under section 480J.

480F Notifying ownersand occupiers of land of proposed
remediation deter mination

(1) Beforethe Minister makes a remediation determination that
requires action to be taken on land that is not owned or occupied
by the person proposed to be specified in the order, the Minister
must:

(a) takeall practicable steps to identify each person who is an
owner or occupier of all or part of the land; and

(b) takeall practicable steps to advise each person identified of
the remediation determination that the Minister proposes to
make; and

(c) give persons advised at least 20 business days to comment in
writing to the Minister on the proposed remediation
determination.
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(2) The Minister must take the comments into account in deciding
whether to make the proposed remediation determination.

480G Notifying that remediation determination has been made

As soon as practicable after aremediation determination is made,
the Minister must:
(a) givethe specified person acopy of the determination; and
(b) takeal practicable steps to advise each person identified as
mentioned in paragraph 480F(1)(a) of the making of the
remediation determination.

480H Duration of remediation deter minations

(1) A remediation determination comesinto force:

(a) if acommencement day is specified in the determination (not
being aday before paragraph 480G(a) is complied with)—on
that day; or

(b) otherwise—when paragraph 480G(a) is complied with.

(2) The determination remainsin force:
(@) for the period (if any) specified in the order; or
(b) until it is set aside by the Federal Court under Subdivision B
or it isrevoked by the Minister under Subdivision D.

480J Ministerial reconsider ation of remediation deter minations

(1) Within 20 days after receiving a copy of aremediation
determination as required by paragraph 480G(a), the specified
person may apply to the Minister for areconsideration of the
determination.

(2) On receipt of an application for reconsideration of aremediation
determination, the Minister may affirm, vary or set aside the
determination.

(3) The Minister may take account of information and comments from
any source the Minister considers appropriate in deciding what
action to take in relation to an application under this section.
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(4) The Minister must:
(a) advisethe specified person of the Minister’s decisionin
relation to an application under this section; and
(b) takeall practicable steps to advise each person identified as
mentioned in paragraph 480F(1)(a) of the Minister’s decision
in relation to an application under this section.

Subdivision B—Federal Court may set aside remediation
determination

480K Applying to Federal Court to haveremediation determination
set aside

(1) Within 28 days after any of the following:
(a) the specified person receives a copy of aremediation
determination as required by paragraph 480G(a); or
(b) aremediation determination is affirmed or varied under
section 480J; or
(c) aremediation determination is varied by the Minister under
Subdivision D;
the specified person may apply to the Federal Court to have the
remediation determination set aside.

(2) On an application under subsection (1), the Federal Court must set
aside the remediation determination if the Court is satisfied that:

(a) the specified action did not occur; or

(b) the specified person did not take the specified action; or

(c) the specified action was not a contravention of the specified
civil penalty provision; or

(d) theremediation action is not a reasonable measure to repair
or mitigate damage that may or will be, or that has been,
caused by the specified action to the matter protected by the
specified civil penalty provision.

(3) In considering whether the remediation determinationisa
reasonable measure to repair or mitigate damage that may or will
be, or that has been, caused by the specified action to the matter
protected by the specified civil penalty provision, the Federal Court
must have regard to the following:

(a) the nature and extent of the specified action;
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(b) the nature and extent of the damage to the environment that
may or will be, or that has been, caused by the specified
action to the matter protected by the specified civil penalty
provision;

(c) the circumstances in which the specified action took place;

(d) whether the specified person has previously been found by a
court in proceedings under this Act or the regulations to have
engaged in any similar conduct;

(e) the cost to the specified person of taking the remediation
action.

The Federal Court may also have regard to any other matters it
considers relevant.

(4) The Federal Court must not set aside the remediation determination
unlessit is satisfied as mentioned in subsection (2).

Subdivision C—Complying with remediation deter minations

480L Federal Court may order compliance with remediation
determination

(1) If the Minister considers that the specified person has contravened
aremediation determination, the Minister may apply to the Federal
Court for an order under subsection (2).

(2) If the Federa Court is satisfied that the specified person has
contravened a remediation determination, the Court may make one
or more of the following orders:

(a) an order directing the specified person to comply with the
remediation determination;
(b) any other order that the Court considers appropriate.

480M Civil penalty for contravention of remediation deter mination

(1) The specified person must not contravene a remediation
determination.

(2) Subsection (1) isacivil penalty provision. Under section 481, the
Federal Court may order the specified person to pay a pecuniary
penalty not more than the pecuniary penalty the Court could order
the person to pay under that section for a contravention of the
specified civil penalty provision.
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Subdivision D—Variation or revocation of remediation
determinations

480N Variation or revocation of remediation deter mination

(1) The Minister may, in writing, vary or revoke aremediation
determination.

(2) Sections 480F and 480G apply in relation to the variation or
revocation of aremediation determination in the same way as they
apply in relation to the making of aremediation determination.
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Division 15—Civil penalties

Subdivision A—Obtaining an order for acivil penalty

481 Federal Court may order person to pay pecuniary penalty for

)

)

©)

(4)

contravening civil penalty provision

Application for order

Within 6 years of aperson (the wrongdoer) contravening a civil
penalty provision, the Minister may apply on behalf of the
Commonwealth to the Federal Court for an order that the
wrongdoer pay the Commonwealth a pecuniary penalty.

Court may order wrongdoer to pay pecuniary penalty

If the Court is satisfied that the wrongdoer has contravened acivil
penalty provision, the Court may order the wrongdoer to pay to the
Commonwealth for each contravention the pecuniary penalty that
the Court determines is appropriate (but not more than the relevant
amount specified for the provision).

Determining amount of pecuniary penalty

In determining the pecuniary penalty, the Court must have regard
to all relevant matters, including:
(a) the nature and extent of the contravention; and
(b) the nature and extent of any loss or damage suffered asa
result of the contravention; and
(c) the circumstances in which the contravention took place; and
(d) whether the person has previously been found by the Court in
proceedings under this Act to have engaged in any similar
conduct.

Conduct contravening more than one civil penalty provision

If conduct constitutes a contravention of 2 or more civil penalty
provisions, proceedings may be instituted under this Act against a
person in relation to the contravention of any one or more of those
provisions. However, the person is not liable to more than one
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pecuniary penalty under this section in respect of the same
conduct.

482 What isacivil penalty provision?

A subsection of this Act (or asection of this Act that is not divided
into subsections) isacivil penalty provision if:
(a) thewords “civil penalty” and one or more amounts in penalty
units are set out at the foot of the subsection (or section); or

(b) another provision of this Act specifies that the subsection (or
section) isacivil penalty provision.

483 Contravening a civil penalty provision isnot an offence

A contravention of acivil penalty provision is not an offence.

484 Personsinvolved in contravening civil penalty provision

(1) A person must not:

(a) aid, abet, counsel or procure a contravention of acivil
penalty provision; or

(b) induce (by threats, promises or otherwise) a contravention of
acivil penalty provision; or

(c) beinany way directly or indirectly knowingly concernedin,
or party to, a contravention of acivil penalty provision; or

(d) conspire to contravene acivil penalty provision.

(2) ThisDivision appliesto a person who contravenes subsection (1)
in relation to acivil penalty provision asif the person had
contravened the provision.

485 Recovery of a pecuniary penalty

If the Federal Court orders a person to pay a pecuniary penalty:
() the penalty is payable to the Commonwealth; and

(b) the Commonwealth may enforce the order asif it were a
judgment of the Couirt.
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Subdivision B—Civil penalty proceedings and criminal
proceedings

486A Civil proceedings after criminal proceedings

The Federal Court must not make a pecuniary penalty order against
aperson for a contravention of acivil penalty provision if the
person has been convicted of an offence constituted by conduct
that is substantially the same as the conduct constituting the
contravention.

486B Criminal proceedings during civil proceedings

(1) Proceedings for a pecuniary penalty order against a person for a
contravention of acivil penalty provision are stayed if:
(&) criminal proceedings are started or have already been started
against the person for an offence; and
(b) the offenceis congtituted by conduct that is substantially the
same as the conduct alleged to constitute the contravention.

(2) The proceedings for the order may be resumed if the person is not
convicted of the offence. Otherwise, the proceedings for the order
are dismissed.

486C Criminal proceedings after civil proceedings

Criminal proceedings may be started against a person for conduct
that is substantially the same as conduct constituting a
contravention of acivil penalty provision regardless of whether a
pecuniary penalty order has been made against the person.

486D Evidencegiven in proceedingsfor penalty not admissiblein
criminal proceedings

Evidence of information given or evidence of production of
documents by an individual is not admissible in criminal
proceedings against the individual if:

(a) theindividua previously gave the evidence or produced the
documentsin proceedings for a pecuniary penalty order
against the individual for a contravention of acivil penalty
provision (whether or not the order was made); and
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(b) the conduct alleged to congtitute the offence is substantially
the same as the conduct that was claimed to constitute the
contravention.

However, this does not apply to acrimina proceeding in respect of
the falsity of the evidence given by the individual in the
proceedings for the pecuniary penalty order.

Subdivision C—Enfor ceable undertakingsrelating to
contraventions of Part 3 civil penalty provisions

486DA Acceptance of undertakingsrelating to contraventions of
Part 3 civil penalty provisions

(1) Thissection appliesif the Minister considers that an action taken
by a person after the commencement of this section contravened a
civil penalty provision of Part 3.

(2) The Minister may accept awritten undertaking given by the person
in relation to the action, in which the person undertakesto pay a
specified amount, within a specified period:

(@) tothe Commonwealth; or

(b) to some other specified person, for the purpose of activities
directed towards the protection and conservation of the
matter protected by the civil penalty provision referred to in
subsection (1).

(3) The person may withdraw or vary the undertaking at any time, but
only with the consent of the Minister.

486DB Enforcement of undertakings

(1) If the Minister considers that a person who gave an undertaking
under section 486DA has breached any of itsterms, the Minister
may apply to the Federal Court for an order under subsection (2).

(2) If the Federal Court is satisfied that the person has breached aterm
of the undertaking, the Court may make one or more of the
following orders:

(a) an order directing the person to comply with that term of the
undertaking;
(b) any other order that the Court considers appropriate.
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Division 15A—Noticesto produce or attend

486E Application of Division

(1) ThisDivision appliesif the Minister believes, on reasonable
grounds, that a person is capable of giving information, or
producing books, records or documents, that are relevant for the
purposes of investigating or preventing:

(a) an offence against this Act or the regulations; or
(b) acontravention of acivil penalty provision.

(2) InthisDivision:

official means the Minister, an officer or employeein the
Department, or the Director.

486F Minister may require person to provide information etc.

(1) The Minister may, by written notice, require the person to give to
an official specified in the notice, in the manner and within the
period specified in the notice:

(a) suchinformation asis specified in the notice; or
(b) any book, record or document that is specified in the notice.
The period must end not less than 14 days after the notice is given.

(2) A notice under subsection (1) must set out the effect of section 491
of this Act and of sections 137.1 and 137.2 of the Criminal Code.

(3) A person commits an offenceif:

(a) the personisrequired to give information or abook, record
or document to an official under subsection (1); and

(b) the person does not give the information, book, record or
document to the official.
Penalty: Imprisonment for 6 months.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
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486G Minister may require person to appear before Minister

(1) The Minister may, by written notice, require the person to appear
before an official specified in the notice, at atime and place
specified in the notice:

(a) to answer any questions put by the official; and

(b) to produce to the official such books, records or documents
as are specified in the notice.

The time must not be earlier than 14 days after the noticeis given.

(2) A notice under subsection (1) must set out the effect of section 491
of this Act and of sections 137.1 and 137.2 of the Criminal Code.

(3) A person commits an offenceif:

(a) the personisrequired to appear before an official under
subsection (1); and
(b) the person does not appear before the official

Penalty: Imprisonment for 6 months.

(4) A person commits an offenceif:
(a) the personisrequired to appear before an official under
subsection (1); and
(b) when appearing before the official, the person does not:
(i) answer aquestion put by the official; or
(if) produce a book, record or document to the official as
required by the notice given under that subsection.

Penalty: Imprisonment for 6 months.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

486H Personstowhom notices may not be given

A notice under subsection 486F(1) or 486G(1) must not be given to
aperson if the personis, or has been, alawyer for:

(a) if the notice relates to the investigation or prevention of an
offence against this Act or the regulations—the person
suspected of having committed the offence; or

(b) if the notice relates to the investigation or prevention of a
contravention of acivil penalty provision—the person
suspected of having contravened the provision.
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486J Self-incrimination

(1) Anindividual isnot excused from giving information (including by

answering a question), or from giving or producing a book, record
or document, under this Division on the ground that the
information, or the giving or production of the book, record or
document, might tend to incriminate the individual or expose the
individual to a penalty.

(2) However:

(@) theinformation given, or the book, record or document given
or produced; or
(b) giving the information, or giving or producing the book
record or document; or
(c) any information, document or thing obtained as a direct or
indirect consequence of giving the information, or giving or
producing the book, record or document;
is not admissible in evidence against the person:
(d) inany civil proceedings; or
(e) inany criminal proceedings other than:
(i) proceedings for an offence against subsection 486F(3)
or 486G(3) or (4); or
(ii) proceedings for an offence against section 491 that
relates to a requirement under this Division; or
(iii) proceedings for an offence against section 137.1 or
137.2 (false or misleading information or documents) of

the Criminal Code that relates to a requirement under
this Division.

392
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Division 16—Review of administrative decisions

487 Extended standing for judicial review

(1) Thissection extends (and does not limit) the meaning of the term
person aggrieved in the Administrative Decisions (Judicial
Review) Act 1977 for the purposes of the application of that Actin
relation to:

() adecision made under this Act or the regulations; or

(b) afailureto make adecision under this Act or the regulations;
or

(c) conduct engaged in for the purpose of making adecision
under this Act or the regulations.

(2) Anindividual istaken to be a person aggrieved by the decision,
failure or conduct if:

(@) theindividual isan Australian citizen or ordinarily resident in
Australia or an external Territory; and

(b) at any timein the 2 yearsimmediately before the decision,
failure or conduct, the individual has engaged in a series of
activitiesin Australia or an external Territory for protection
or conservation of, or research into, the environment.

(3) An organisation or association (whether incorporated or not) is
taken to be a person aggrieved by the decision, failure or conduct
if:

(a) the organisation or association isincorporated, or was
otherwise established, in Australia or an external Territory;
and

(b) at any timein the 2 yearsimmediately before the decision,
failure or conduct, the organisation or association has
engaged in a series of activitiesin Australia or an external
Territory for protection or conservation of, or research into,
the environment; and

(c) at thetime of the decision, failure or conduct, the objects or
purposes of the organisation or association included
protection or conservation of, or research into, the
environment.
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(4) A term (except person aggrieved) used in this section and in the
Administrative Decisions (Judicial Review) Act 1977 has the same
meaning in this section asit hasin that Act.

488 Applicationson behalf of unincorporated or ganisations

(1) A person acting on behalf of an unincorporated organisation that is
aperson aggrieved (for the purposes of the Administrative
Decisions (Judicial Review) Act 1977) by:

() adecision made under this Act or the regulations; or
(b) afailureto make adecision under this Act or the regulations;
or
(c) conduct engaged in for the purpose of making adecision
under this Act or the regulations;
may apply under that Act for areview of the decision, failure or
conduct.

(2) The Administrative Decisions (Judicial Review) Act 1977 applies
in relation to the person asif he or she were a person aggrieved.
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Division 17—Duty to provide accur ate infor mation

489 Providing false or misleading information to obtain approval or
per mit

(1) A personisguilty of an offenceif:
(a) the person providesinformation in response to a requirement
or reguest under Part 7, 8, 9, 13 or 13A; and
(b) the person is reckless as to whether the information isfalse or
misleading in amaterial particular.

Note: The fault element in paragraph (1)(b) can be demonstrated by proof of
knowledge. See subsection 5.4(4) of the Criminal Code.

(2) An offence against subsection (1) is punishable on conviction by:
(&) imprisonment for aterm not more than 2 years, afine not
more than 120 penalty units, or both, if it is proved the
person knew the information was false or misleading; or

(b) imprisonment for aterm not more than 1 year, a fine not
more than 60 penalty units, or both, if it is proved the person
was reckless as to whether the information was false or
misleading.

Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

(2A) A personisguilty of an offenceif:
(a) the person providesinformation in response to a requirement
or reguest under Part 7, 8, 9, 13 or 13A; and
(b) the person is negligent asto whether the information isfalse
or misleading in amaterial particular.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2B) An offence against subsection (2A) is punishable on conviction by
afine not more than 30 penalty units.
Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.
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(3) Subsections (1) and (2A) do not apply to arequirement to provide
information that is imposed by a condition attached to an
environmental authority.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (3). See subsection 13.3(3) of the Criminal Code.

490 Providing false or misleading information in responseto a
condition on an approval or permit

(1) A personisguilty of an offenceif:

(a) the person isthe holder of an environmental authority; and

(b) acondition attached to the environmental authority requires
the person to provide information; and

(c) the person providesinformation in response (or purportedly
in response) to the requirement; and

(d) the person isreckless as to whether the information isfalse or
misleading in amateria particular.

Note: The fault element in paragraph (1)(d) can be demonstrated by proof of
knowledge. See subsection 5.4(4) of the Criminal Code.

(2) The offenceis punishable on conviction by:

(a) imprisonment for aterm not more than 2 years, afine not
more than 120 penalty units, or both, if it is proved the
person knew the information was false or misleading; or

(b) imprisonment for aterm not more than 1 year, a fine not
more than 60 penalty units, or both, if it is proved the person
was reckless as to whether the information was false or
misleading.

Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body
corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

491 Providing false or misleading information to authorised officer
etc.

(1) A personisguilty of an offence if the person:
(a) providesinformation or adocument to another person (the
recipient); and
(b) knowstherecipient is:
(i) an authorised officer; or
(if) the Minister; or
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(iii) an employee or officer in the Department; or
(iv) acommissioner;
performing a duty or carrying out afunction under this Act or
the regulations; and

(c) knowstheinformation or document isfalse or misleading in
amateria particular.

(2) The offenceis punishable on conviction by imprisonment for a
term not more than 1 year, afine not more than 60 penalty units, or

both.
Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.
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Division 18—L iability of executive officersfor
cor por ations

493 Who isan executive officer of a body cor porate?
Inthis Act:

executive officer of abody corporate means a person, by whatever
name called and whether or not a director of the body, who is
concerned in, or takes part in, the management of the body.

494 Civil penaltiesfor executive officersof bodies cor porate

() If:

(a) abody corporate contravenes a provision of Part 3that isa
civil penalty provision or section 142; and

(b) an executive officer of the body knew that, or was reckless or
negligent as to whether, the contravention would occur; and

(c) the officer was in a position to influence the conduct of the
body in relation to the contravention; and

(d) the officer failed to take all reasonable steps to prevent the
contravention;

the officer contravenes this subsection.

(2) Subsection (1) isacivil penalty provision. Under section 481, the
Federal Court may order a person contravening subsection (1) to
pay apecuniary penalty not more than the pecuniary penalty the
Court could order an individual to pay for contravening the civil
penalty provision contravened by the body corporate.

495 Criminal liability of executive officers of bodies corporate

Q) If:
(a) abody corporate contravenes:
(i) section 489 (Providing false or misleading information
to obtain approval or permit); or
(ii) section 490 (Providing false or misleading information
in response to a condition on an approval or permit); or

398 Environment Protection and Biodiversity Conservation Act 1999



Administration Chapter 6
Enforcement Part 17
Liability of executive officersfor corporations Division 18

Section 495

(iii) section 491 (Providing false or misleading information
to authorised officer etc.); and
(b) an executive officer of the body knew that, or was reckless or
negligent as to whether, the contravention would occur; and
(c) the officer was in a position to influence the conduct of the
body in relation to the contravention; and
(d) the officer failed to take all reasonable steps to prevent the
contravention;
the officer is guilty of an offence punishable on conviction by
imprisonment for aterm not exceeding 2 years.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: Subsection 4B(2) of the Crimes Act 1914 lets a court that convicts an
individual of an offence impose afine instead of, or aswell as,
imprisonment. The maximum fine (in penalty units) the court can
impose is 5 times the maximum term of imprisonment (in months).

(2) If:
(a) abody corporate contravenes:
(i) section 15A (Offencesrelating to declared World
Heritage properties); or
(ia) section 15C (Offences relating to National Heritage
places); or
(ii) section 17B (Offences relating to declared Ramsar
wetlands); or
(iii) section 18A (Offences relating to threatened species
etc.); or
(iv) section 20A (Offences relating to listed migratory
species); or
(v) section 22A (Offences relating to nuclear actions); or
(vi) section 24A (Offences relating to marine areas); or
(vii) section 27A (Offences relating to Commonwealth land);
or
(viia) section 27C (Offences relating to Commonwealth
heritage places overseas); or
(viii) section 142A (Offence of breaching conditions on
approval); and

(b) an executive officer of the body was reckless as to whether
the contravention would occur; and
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(c) the officer was in a position to influence the conduct of the
body in relation to the contravention; and

(d) the officer failed to take all reasonable steps to prevent the
contravention;

the officer is guilty of an offence.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(3) An offence against subsection (2) is punishable on conviction by
imprisonment for aterm not exceeding the term specified in the
provision contravened by the body corporate.

Note: Subsection 4B(2) of the Crimes Act 1914 lets a court that convicts an
individual of an offence impose afine instead of, or aswell as,

imprisonment. The maximum fine (in penalty units) the court can
impose is 5 times the maximum term of imprisonment (in months).

496 Did an executive officer take reasonable stepsto prevent
contravention?

(1) For the purposes of sections 494 and 495, in determining whether
an executive officer of abody corporate failed to take all
reasonable steps to prevent the contravention, a court isto have
regard to:

(a) what action (if any) the officer took directed towards
ensuring the following (to the extent that the action is
relevant to the contravention):

(i) that the body arranges regular professional assessments
of the body’ s compliance with this Act and the
regulations;

(i) that the body implements any appropriate
recommendations arising from such an assessment;

(iii) that the body has an appropriate system established for
managing the effects of the body’s activities on the
environment;

(iv) that the body’ s employees, agents and contractors have
a reasonable knowledge and understanding of the
reguirements to comply with this Act and the
regulations, in so far as those requirements affect the
employees, agents or contractors concerned; and

(b) what action (if any) the officer took when he or she became
aware that the body was contravening:
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(i) thisAct; or

(ii) theregulations; or

(iii) if the body contravened Part 3 or section 142 or 142A—
any environmental management plan that was prepared
by the body, and approved by the Minister, as required
by a condition attached to an approva under Part 9 for
the purposes of aprovision of Part 3 of the body’s
taking of an action.

(2) This section does not, by implication, limit the generality of
sections 494 and 495.
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Division 18A—L iability of landholdersfor other people’'s
actions

496A Whoisalandholder?

For the purposes of this Division, alandholder, in relation to an
area of land, is a person who is an owner, lessee or occupier of the
area of land.

496B Civil penaltiesfor landholders

() If:

() aperson (the actor) takes an action on an area of land that is

a contravention of:
(i) aprovision of Part 3 that isacivil penalty provision; or
(i) section 142; and

(b) alandholder in relation to the area of land knew that, or was
reckless or negligent as to whether, the contravention would
occur; and

(c) thelandholder wasin a position to influence the conduct of
the actor in relation to the contravention; and

(d) thelandholder failed to take al reasonable stepsto prevent
the contravention;

the landholder contravenes this subsection.

(2) Subsection (1) isacivil penalty provision. Under section 481, the
Federal Court may order alandholder contravening subsection (1)
to pay a pecuniary penalty not more than the pecuniary penalty the
Court could order the landholder to pay, if the landholder had
contravened the civil penalty provision contravened by the actor.

496C Criminal liability of landholders

() If:
(a) aperson (the actor) takes an action on an area of land that
contravenes:
(i) section 15A (Offencesrelating to declared World
Heritage properties); or
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(i) section 15C (Offences relating to National Heritage
places); or
(iii) section 17B (Offences relating to declared Ramsar
wetlands); or
(iv) section 18A (Offences relating to threatened species
etc.); or
(v) section 20A (Offencesrelating to listed migratory
species); or
(vi) section 22A (Offences relating to nuclear actions); or
(vii) section 24A (Offences relating to marine areas); or
(viii) section 27A (Offences relating to Commonwealth land);
or
(ix) section 142A (Offence of breaching conditions on
approval); and
(b) alandholder in relation to the area of land was reckless as to
whether the contravention would occur; and
(c) thelandholder wasin a position to influence the conduct of
the actor in relation to the contravention at the time when the
contravention occurred; and
(d) thelandholder failed to take all reasonable steps to prevent
the contravention;
the landholder commits an offence.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) An offence against subsection (1) is punishable on conviction by
imprisonment for the term specified in the provision contravened
by the actor, afine of the amount specified in that provision, or
both.

Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body
corporate up to 5 times the maximum amount the court could fine a
person under the provision.

496D Did alandholder take reasonable stepsto prevent a
contravention?

(1) For the purposes of sections 496B and 496C, in determining
whether alandholder failed to take all reasonable steps to prevent
the contravention, a court is to have regard to:
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(a) what action (if any) the landholder took directed towards
ensuring that the actor had an appropriate system established
for managing the effects of the actor’ s activities on the
environment; and

(b) what action (if any) the landholder took upon becoming
aware that there was a substantial risk that the actor was
contravening provisions of this Act referred to in subsection
496B(1) or 496C(1), as the case requires.

(2) This section does not, by implication, limit the generality of
sections 496B and 496C.
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Division 19—I nfringement notices

497 Infringement notices

(1) Theregulations may make provision enabling a person who is
aleged to have committed an offence against section 142B or the
regulations to pay a penalty to the Commonwealth as an alternative
to prosecution.

(2) The penalty must not exceed one-fifth of the maximum fine that a
court could impose on the person as a penalty for that offence.
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Division 20—Publicising contraventions

498 Minister may publicise contraventions of this Act or the
regulations

(1) The Minister may publicise, in any way he or she thinks
appropriate, a contravention of this Act or the regulations for
which a person has been convicted or ordered to pay a pecuniary
penalty.

(2) ThisDivision does not:
(a) limit the Minister’s powers to publicise a contravention of
this Act or the regulations; or
(b) prevent anyone else from publicising a contravention of this
Act or the regulations; or
(c) affect any obligation (however imposed) on anyone to
publicise a contravention of this Act or the regulations.
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Division 21—Immunity of officers

498A Immunity of officersand assistants

(D

()

An authorised officer or ranger is not liable to any proceedings
relating to an act done, or omitted to be done, in good faith in the
exercise or purported exercise of any power conferred on the
officer or ranger by this Part, Schedule 1 (in the case of an
authorised officer) or regulations made for the purposes of this Part
or Division 5 of Part 15.

A person requested by an authorised officer or ranger to assist the
officer or ranger in the exercise or purported exercise of any power
conferred on the officer or ranger by this Part, by Schedule 1 (in
the case of an authorised officer), or by regulations made for the
purposes of this Part or Division 5 of Part 15, is not liable to any
proceedings relating to an act done, or omitted to be done, in good
faith for the purpose of assisting the officer or ranger.
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Division 22—Conduct of directors, employees and agents

498B Conduct of directors, employees and agents

(1)

)

©)

Bodies corporate—conduct

Any conduct engaged in on behalf of abody corporate:

(a) by adirector, employee or agent of the body corporate within
the scope of his or her actual or apparent authority; or

(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of a director,
employee or agent of the body corporate, where the giving of
the direction, consent or agreement is within the scope of the
actual or apparent authority of the director, employee or
agent;

isto be taken, for the purposes of this Act, to have been engaged in
also by the body corporate unless the body corporate establishes
that the body corporate took reasonable precautions and exercised
due diligence to avoid the conduct.

Bodies corporate—state of mind

If, for the purposes of this Act, it is necessary to establish the state
of mind of abody corporate in relation to particular conduct, itis
sufficient to show:

(a) that the conduct was engaged in by a person as mentioned in
paragraph (1)(a) or (b); and
(b) that the person had that state of mind.

Persons other than bodies corporate—conduct

Any conduct engaged in on behalf of a person other than a body
corporate:
(&) by an employee or agent of the person within the scope of his
or her actual or apparent authority; or
(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of an employee or
agent of the first-mentioned person, where the giving of the
direction, consent or agreement is within the scope of the
actual or apparent authority of the employee or agent;
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isto be taken, for the purposes of this Act, to have been engaged in
also by the first-mentioned person unless the first-mentioned
person establishes that the first-mentioned person took reasonable
precautions and exercised due diligence to avoid the conduct.

Persons other than bodies corporate—state of mind

(4) If, for the purposes of this Act, it is necessary to establish the state
of mind of aperson other than abody corporate in relation to
particular conduct, it is sufficient to show:

(a) that the conduct was engaged in by a person as mentioned in
paragraph (3)(a) or (b); and
(b) that the person had that state of mind.

Reasonable precautions

(5) For the purposes of subsection (1) or (3), in determining whether a
body corporate or other person took reasonable precautions and
exercised due diligence to avoid particular conduct, a court must
have regard to what steps (if any) the body or person took directed
towards ensuring the following (to the extent that the steps are
relevant to the conduct):

(a) that the body or person arranges regular professional
assessments of the body’ s or person’s compliance with this
Act and the regulations;

(b) that the body or person implements any appropriate
recommendations arising from such an assessment;

(c) that the body or person has an appropriate system established
for managing the effects of the body’s or person’s activities
on the environment;

(d) that the directors of the body, or the employees or agents of
the body or person, have a reasonable knowledge and
understanding of the requirements to comply with this Act
and the regulations, in so far as those requirements affect the
directors, employees or agents concerned.

Meaning of state of mind

(6) A reference in subsection (2) or (4) to the state of mind of a person
includes areference to:
(@) the knowledge, intention, opinion, belief or purpose of the
person; and
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(7)

(8)

(9)

(b) the person’s reasons for the intention, opinion, belief or
purpose.

Meaning of director

A referencein this section to adirector of abody corporate
includes areference to a constituent member of a body corporate
incorporated for a public purpose by alaw of the Commonwealth,
of a State or of a Territory.

Meaning of engage in conduct

A referencein this section to engaging in conduct includes a
reference to failing or refusing to engage in conduct.

Disapplying Part 2.5 of Criminal Code
Part 2.5 of the Criminal Code does not apply to an offence against
this Act.

Note: Part 2.5 of the Criminal Code deals with corporate criminal
responsibility.

410
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Part 18—Remedying environmental damage

499 Commonwealth powersto remedy environmental damage

(1) Thissection appliesif the Minister suspects that an act or omission
constitutes a contravention of this Act or the regulations (whether
or not the act or omission is an offence against this Act or the
regulations).

(2) On behalf of the Commonwealth, the Minister may causeto be
taken such steps as he or she thinks proper:
(a) torepair or remove any condition that arises from the act or
omission and relates to:
(i) theenvironment; or
(it) if the contravention was of a provision of Part 3—the
matter protected by the provision; or
(b) to mitigate any damage that arises from the act or omission
and relates to:
(i) the environment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision; or
(c) to prevent any damage that islikely to arise from the act or
omission and relates to:
(i) theenvironment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision.

3 If:
(a) aperson provided false or misleading information in
contravention of section 489; and
(b) asaresult of the contravention the Minister granted an
environmental authority to a person, or set conditions relating
to the environmental authority, unaware of the certainty or
likelihood of the action covered by the authority:
(i) resulting in damage to the environment or to a matter
protected by a provision of Part 3; or
(if) giving rise to a condition relating to the environment or
to amatter protected by a provision of Part 3; and
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(c) the action results in damage to the environment or givesrise
to a condition relating to the environment;
then, for the purposes of this section and section 500, the damage
or condition is taken to arise from the provision of false or
misleading information in contravention of section 489.

(4) This section does not affect the exercise by the Commonwealth or
the Minister of powers under another provision of this Act or under
any other law.

500 Liability for lossor damage caused by contravention

(1) A person (the wrongdoer) who contravenes this Act or the
regulationsisliable to pay to another person (the affected party)
who suffersloss or damage arising from the contravention an
amount equal to the other person’sloss or damage.

(2) Without limiting the amount payable under subsection (1), the loss
or damage a person suffers from a contravention of this Act or the
regulations includes the expenses and liabilities (if any) reasonably
incurred by the affected party to:

(a) repair or remove any condition that arises from the act or
omission constituting the contravention and relates to:
(i) the environment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision; or
(b) mitigate any damage that arises from the act or omission
constituting the contravention and relates to:
(i) the environment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision; or
(c) prevent any damage likely to arise from the act or omission
constituting the contravention and relates to:
(i) the environment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision.

Note: This makes the person who contravenes the Act liable to pay the
Commonwealth the expenses reasonably incurred in taking steps
under section 499 in relation to the contravention.

(3) Anamount payable under subsection (1) is adebt dueto the
affected party, recoverable in a court of competent jurisdiction.
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(4) If 2 or more persons are liable under subsection (1) to pay an
amount in respect of the same loss or damage, those persons are
jointly and severadly liable to pay the sum.

(5) A finding by acourt in criminal proceedings or civil proceedings
that the wrongdoer contravened this Act or the regulationsis
admissible as evidence of that fact in proceedings to recover an
amount payable under subsection (1).

(6) This section applies:
(a) whether or not the contravention was an offence; and

(b) whether or not the provision contravened is a civil penalty
provision.

(7) This section does not apply to adecision (or afailureto make a
decision or conduct for the purposes of making a decision)
purportedly under this Act or the regulations that contravenes this
Act or the regulations.

501 Other powersnot affected

This Division does not affect any other powers or rights under this
Act, the regulations or any other law.
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Part 19—Organisations

Divison 1—Establishment and functions of the Threatened
Species Scientific Committee

502 Establishment
(1) The Threatened Species Scientific Committee is established.

(2) The Minister isto determine in writing the composition of the
Committee, including the qualifications of its members.

(3) The Minister isto appoint the members of the Committee on a
part-time basis, and must appoint one of the members to chair the
Committee.

503 Functions of the Committee

The functions of the Committee are:

(a) to advisethe Minister in accordance with Division 5 of
Part 13 in relation to recovery plans, threat abatement plans
and approved conservation advice; and

(b) to advise the Minister (on the Minister’ s request or on the
Committee’ sinitiative) on the amendment and updating of
the lists established under Part 13; and

(c) to advisethe Minister, at hisor her request, on matters
relating to the administration of this Act; and

(d) to givethe Minister such other advice asis provided for in
this Act; and

(e) to perform such other functions as are conferred on the
Committee by this Act.
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Section 504

Division 2—Establishment and functions of the Biological
Diversity Advisory Committee

504 Establishment
(1) TheBiological Diversity Advisory Committee is established.

(2) The Minister isto determine in writing the composition of the
Committee, including the qualifications of its members.

(3) The Minister isto appoint the members of the Committee on a
part-time basis, and must appoint one of the members to chair the
Committee.

(4) The Minister must ensure that the membership includes members
who are appointed to represent the following:

(@) the body known as the Australian and New Zealand
Environment and Conservation Council;

(b) conservation organisations that are not authorities of the
Commonwealth or of any State or Territory;

(c) the scientific community (including both that part of the
scientific community concerned with marine species and that
part of the scientific community concerned with terrestrial
Species);

(d) therural community;

(e) the business community;

(ea) indigenous peoples,

(f) the Commonwealth.

(5) The Minister must ensure that, as far as practicable, each one of at
least 5 members:

(a) possess scientific qualifications that the Minister thinks
relevant to the performance of the Committee’ s functions;
and

(b) isappointed to represent the scientific community and is not
appointed to represent any of the other bodies, groups of
bodies or communities referred to in subsection (4).
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(6) The Minister must ensure that a majority of the members are not
persons employed by the Commonwealth or Commonwealth
agencies.

505 Functions of the Committee

The functions of the Committee are:

(a) toadvisethe Minister, at his or her request, on matters
relating to the conservation and ecol ogically sustainable use
of biological diversity; and

(b) to perform such other functions as are conferred on the
Committee by this Act or the regulations.
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Division 2A—Indigenous Advisory Committee

505A Establishment
(1) The Indigenous Advisory Committee is established.

(2) The Minister isto determine in writing the composition of the
Committee, including the qualifications of its members.

(3) The Minister isto appoint the members of the Committee on a
part-time basis, and must appoint one of the members to chair the
Committee.

505B Functions of the Committee

(1) The function of the Committee is to advise the Minister on the
operation of the Act, taking into account the significance of
indigenous peoples’ knowledge of the management of land and the
conservation and sustainable use of biodiversity.

(2) The Minister may give the Committee written guidelines about its
function.
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Division 3—Member s and procedures of Committees

506 Application

This Division applies to the following Committees:
(a) the Threatened Species Scientific Committee;
(b) the Biological Diversity Advisory Committee;
(c) the Indigenous Advisory Committee.

507 Termsand conditions

Term of office
(1) A member of a Committee holds office for the period specified in
the instrument of appointment. The period must not exceed 5 years.
Note: Section 509 sets out the circumstances in which a member’s
appointment may be (or must be) terminated.
Resignation

(2) A member of a Committee may resign his or her appointment by
giving the Minister awritten resignation.

Other terms and conditions

(3) A member of a Committee holds office on the terms and conditions
(if any) that are determined by the Minister in relation to matters
not covered by this Act or the regulations.

508 Remuneration

(1) A member of aCommittee isto be paid the remuneration that is
determined by the Remuneration Tribunal. If no determination of
that remuneration by the Tribunal isin operation, the member isto
be paid the remuneration that is prescribed.

(2) A member of aCommittee is to be paid the allowances that are
prescribed.

() This section has effect subject to the Remuneration Tribunal Act
1973.
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509 Termination of appointments of Committee members

Termination when person stops being qualified for appointment

(1) The appointment of a person to a position of member of a
Committee is terminated when the person ceases to be qualified for
appointment to the position.

Termination for misbehaviour or incapacity

(2) The Minister may terminate the appointment of a member of a
Committee for misbehaviour or physical or mental incapacity.

Termination for failure to attend Committee meetings

(3) The Minister may terminate the appointment of a member of a
Committee if the member is absent, except on leave of absence,
from 3 consecutive meetings of the Committee of which the
member has had notice.

Termination for engaging in conflicting work

(4) The Minister may terminate the appointment of a member of a
Committee if the member engages in paid employment that, in the
Minister’s opinion, conflicts or could conflict with the proper
performance of the duties of the member.

Termination for failure to disclose interests

(5) The Minister must terminate the appointment of a member of a
Committee if:

(a) the member does not comply with any requirements
prescribed by the regul ations to disclose an interest the
member has in a matter being considered or about to be
considered by the Committee; and

(b) the member does not have a reasonable excuse for not
complying.

Termination for bankruptcy or insolvency

(6) The Minister may terminate the appointment of a member of a
Committee if the member:

(@) becomes bankrupt; or
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(b) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(c) compounds with hisor her creditors; or

(d) makes an assignment of his or her remuneration for the
benefit of his or her creditors.

510 Procedure of a Committee

(1) Theregulations may provide for:
(8) mattersrelating to the operation of a Committee, including:

(i) procedures for convening meetings of the Committee;
and
(if) proceduresfor determining who isto preside at a
meeting of the Committee; and
(iii) determining who may attend a meeting of the
Committee; and
(iv) the constitution of aquorum for a meeting of the
Committee; and
(v) proceduresrelating to amember’sinterest in matters
being dealt with by the Committee; and
(vi) theway in which matters are to be resolved by the
Committee; and
(b) the appointment and rights of a deputy of a member of a
Committee.

(2) Theregulations may alow a Committee to determine a matter
relating to the operation of the Committee for which the
regulations may provide.

(3) If there are no regulationsin force, a Committee may operate in the
way it determines.
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Division 4—Advisory committees

511 Minister may establish advisory committees

(1) The Minister may by written instrument establish an advisory
committee to advise the Minister on specified matters relating to
the administration of this Act.

(2) However, the Minister must not specify that an advisory committee
isto advise the Minister on the management of ajointly managed
reserve.

(3) The Minister isto determine in writing the composition of an
advisory committee, including qualifications of its members.

512 Appointments

(1) The Minister may appoint a person on a part-time basisto be a
member of an advisory committee.

(2) The Minister must appoint one of the members to chair the
committee.

513 Membersof advisory committees

The regulations may provide for the terms and conditions
applicable to members of an advisory committee, including terms
and conditions relating to:

(a) term of office; and

(b) remuneration; and

(c) alowances; and

(d) leave of absence; and

(e) disclosure of interests; and
(f) termination of membership.

514 Committee procedure

(1) Anadvisory committee may operate in the way it determines,
subject to any regulations.

Environment Protection and Biodiversity Conservation Act 1999 421



Chapter 6 Administration
Part 19 Organisations
Division 4 Advisory committees

Section 514

(2) Theregulations may provide for the operation and procedures of an
advisory committee. The regulations may allow a committee to
determine its own procedure on any matter.
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Division 5—Director of National Parks

Subdivision A—Establishment, functions and powers

514A Continuation

The corporation sole that existed under section 15 of the National
Parks and Wildlife Conservation Act 1975 immediately before the
commencement of this Act continues in existence as the Director
of National Parks.

Note:

Subject to section 514U, the Commonwealth Authorities and
Companies Act 1997 applies to the Director. That Act dealswith
matters relating to Commonwealth authorities, including reporting and
accountability, banking and investment, and conduct of officers.

514B Functions

(1) Thefunctions of the Director are:

(@
(b)

(ba)

(©)

(d)

(€)

(f)

(9

to administer, manage and control Commonwealth reserves
and conservation zones; and

to protect, conserve and manage biodiversity and heritage in
Commonwealth reserves and conservation zones; and

to contribute to the protection, conservation and management
of biodiversity and heritage in areas outside Commonwealth
reserves and conservation zones; and

to co-operate with any country in mattersrelating to the
establishment and management of national parks and nature
reservesin that country; and

to provide, and assist in the provision of, training in the
knowledge and skills relevant to the establishment and
management of national parks and nature reserves; and

to carry out alone or in co-operation with other institutions
and persons, and to arrange for any other institution or person
to carry out, research and investigations relevant to the
establishment and management of Commonwealth reserves,
and

to make recommendations to the Minister in relation to the
establishment and management of Commonwealth reserves,
and

to administer the Australian National Parks Fund; and
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(h) any other functions conferred on the Director under this or
any other Act; and

(i) todo anything incidental or conducive to the performance of
any of the functions mentioned in paragraphs (a) to (h)
(inclusive).

Note 1: Section 514D sets out requirements relating to the performance of the
Director’ s functions.

Note2:  The Minister may delegate additional functionsto the Director under
subsection 515(1).

(2) The Director may perform any of the Director’s functionsin
co-operation with a State, a self-governing Territory, an agency of
a State or self-governing Territory or a Commonwealth agency.

514C Powers

(1) The Director has power to do all things necessary or convenient to
be done for or in connection with the performance of the Director’s
functions.

(2) The Director’s powersinclude, but are not limited to, the following
powers:

(a) to enter into contracts; and

(b) to erect buildings and structures and carry on works; and

(c) to occupy, use and control any land or building owned or
held under lease by the Commonwealth and made available
for the purposes of the Director; and

(d) to acquire, hold and dispose of real or personal property; and

(e) despite section 514D, obtain goods or services on credit from
any person by the use of a credit card; and

(f) to accept gifts, devises and beguests made to the Director
whether on trust or otherwise, and to act as trustee of moneys
or other property vested in the Director upon trust.

Note: Section 514D sets out limits on the Director’ s powers.
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514D Requirementsrelating to functions and powers

(D

)

©)

(4)

Ministerial directions

The Director must perform the Director’ s functions and exercise
the Director’ s powersin accordance with any directions given by
the Minister, unless this Act provides otherwise.

Consultation

The Director must consult and have regard to the views of the
following personsin relation to the performance of the Director’s
functions and the exercise of the Director’ s powersin relation to a
Commonwealth reserve or conservation zone:

(a) if thereserve or zoneiswholly or partly in a State or
self-governing Territory—the agency (if any) of the State or
Territory responsible for managing national parks established
under the law of the State or Territory;

(b) if the reserve or zoneiswholly or partly in an areafor which
an Aboriginal Land Council has been established under the
Aboriginal Land Rights (Northern Territory) Act 1976—the
Chairperson of the Council;

(c) if thereserveis Booderee National Park—the Chairperson of
the Wreck Bay Aboriginal Community Council.

Australian National Botanic Gardens in Jervis Bay Territory

The Director must consult and have regard to the views of the
Chairperson of the Wreck Bay Aboriginal Community Council in
relation to the performance of the Director’s functions and the
exercise of the Director’s powersin relation to the part of the
Commonwealth reserve known as the Australian National Botanic
Gardensthat isin the Jervis Bay Territory.

Trust property

The Director must deal with any money or property vested in the
Director on trust in accordance with the powers and duties of the
Director as trustee, despite the other provisions of this Act.
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Limits on contracts and |eases

(5) The Director must not:

(a) enter into a contract involving the payment or receipt of an
amount more than:

(i) $250,000; or
(ii) if the regulations prescribe a greater amount—that
greater amount; or

(b) take land (except indigenous people’ s land) on lease for more
than 10 years,

without the Minister’s approval.

No borrowing

(6) The Director must not borrow money in the performance of the
Director’ s functions.

Subdivision B—Constitution of Director of National Parks

514E Constitution

(1) The Director:
(a) isabody corporate with perpetual succession; and
(b) must have a seal; and
(c) may sue and be sued in its corporate name.

(2) All courts, judges and persons acting judicially must:
(a) takejudicia notice of the imprint of the seal of the Director
appearing on a document; and
(b) presume that the document was duly sealed.

514F Appointment

(1) A personisto be appointed as the Director by the
Governor-Genera by written instrument.

(2) Beforethe Governor-General appoints a person as the Director, the
Minister must be satisfied that the person has qualifications and
experience in connection with national parks or the conservation
and management of biodiversity that make the person suitable for
the appointment.
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(3) The appointment ison afull-time basis. However, a person
appointed as the Director may also hold an office or be employed
in the Australian Public Service on a part-time basis, subject to this
Division.

514G Acting appointments

(1) The Minister may appoint a person to act as the Director:
(a) during avacancy in the office of Director; or
(b) during any period, or during al periods, when the person
appointed as the Director is absent from duty or from
Audtralia, or is, for any reason, temporarily unable to perform
the duties of the office.

(2) A person acting as the Director is taken to constitute the
corporation mentioned in section 514A while the person is acting.

(3) Anything done by or in relation to a person purporting to act under
an appointment is not invalid merely because:

(a) the occasion for the appointment had not arisen; or

(b) there was adefect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.

Subdivision C—Terms and conditions of appointment

514H Term of office

The person appointed as the Director holds office for the period
specified in the instrument of appointment. The period must not
exceed 7 years.

514) Remuneration

(1) The person appointed as the Director is to be paid the remuneration
that is determined by the Remuneration Tribunal. If no
determination of that remuneration by the Tribunal isin operation,
the person isto be paid the remuneration that is prescribed.

(2) The person isto be paid the allowances that are prescribed by the
regulations.
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(3) This section has effect subject to the Remuneration Tribunal Act
1973.

514K Outside employment

The person appointed as the Director must not engage in paid
employment outside the duties of the Director’ s office without the
Minister’s approval.

5141 Disclosur e of interests

If the person appointed as the Director has a material persona
interest in a matter that he or sheis considering or is about to
consider as the Director, the person must give written notice of the
interest to the Minister.

514M L eave of absence

(1) The person appointed as the Director has the recreation leave
entitlements that are determined by the Remuneration Tribunal.

(2) The Minister may grant the person appointed as the Director leave
of absence, other than recreation leave, on the terms and conditions
as to remuneration or otherwise that the Minister determines.

514N Resignation

The person appointed as the Director may resign his or her
appointment by giving the Governor-General awritten resignation.

514P Termination

(1) The Governor-General may terminate the appointment of a person
as the Director for misbehaviour or physical or mental incapacity.

(2) The Governor-General may terminate the appointment of a person
asthe Director if:

(a) the person:
(i) becomes bankrupt; or

(ii) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(iii) compounds with his or her creditors; or
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(iv) makes an assignment of his or her remuneration for the
benefit of hisor her creditors; or

(b) the person is absent, except on leave of absence, for 14
consecutive days or for 28 daysin any 12 months; or

(c) the person engages, except with the Minister’s approval, in
paid employment outside the duties of the office of Director;
or

(d) the person fails, without reasonable excuse, to comply with
section 514L.

514Q Other termsand conditions

The person appointed as the Director holds office on the terms and
conditions (if any) in relation to matters not covered by this Act
that are determined by the Governor-General.

Subdivison D—Australian National Parks Fund

514R Australian National Parks Fund

The fund established by section 45 of the National Parks and
Wildlife Conservation Act 1975 continues in existence as the
Australian National Parks Fund, vested in the Director.

514S Paymentsto Australian National Parks Fund

The following amounts are to be paid into the Australian National
Parks Fund:

(a) any money appropriated by the Parliament for the purposes
of the Department and allocated by the Secretary for the
management of Commonwealth reserves or conservation
Zones,

(b) the proceeds of the sale of any property acquired out of
money standing to the credit of the Fund,;

(c) any amounts paid to the Director in respect of leases,
licences, permits and other authorities granted by the
Director in relation to Commonwealth reserves or
conservation zones,

(d) any other amount paid by a person to the Director if:
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(i) payment of the amount into the Fund would be
consistent with the purposes for which the amount was
paid; and

(if) the Minister administering the Commonwealth
Authorities and Companies Act 1997 considers it
appropriate that the amount should be paid into the
Fund;

(e) any charges paid under section 356A or section 390F;

(f) any other money received by the Director in the performance
of hisor her functions.

514T Application of money

(1) The money of the Australian National Parks Fund may be applied
only:

(a) in payment or discharge of the costs, expenses and other
obligations incurred by the Director in the performance of the
Director’ s functions; and

(b) in payment of any remuneration, allowances and
compensation payable under this Division or Division 4 of
Part 15.

(2) Subsection (1) does not prevent investment of surplus money of the
Fund under section 18 of the Commonwealth Authorities and
Companies Act 1997.

Subdivision E—Accountability

514U Moadification of the Commonwealth Authorities and Companies
Act 1997

(1) Sections 514A and 514E provide that the Director is a corporation.
The Commonwealth Authorities and Companies Act 1997 applies
(subject to subsections (2) and (3)) in relation to the corporation as
if the person holding, or performing the duties of, the office of
Director were adirector of the corporation for the purposes of that
Act.

(2) Sections 27G, 27H, 27Jand 27K of the Commonwealth Authorities
and Companies Act 1997 do not apply in relation to the Director.
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(3) To avoid doubt, the Commonwealth Authorities and Companies
Act 1997 appliesto the Australian National Parks Fund as though
the Fund were money of the Director.

514V Extra mattersto beincluded in annual report

The annual report prepared by the Director under section 9 of the
Commonwealth Authorities and Companies Act 1997 must also
include particulars of any directions given by the Minister under
subsection 514D(1) of this Act during the year to which the report
relates.

Subdivison F—Miscellaneous

514W Exemption from taxation

The income of the Australian National Parks Fund and the property
and transactions of the Director are not subject to taxation under a
law of the Commonwealth or of a State or Territory.

514X Changesin office of Director

An authority given, or a delegation or appointment made, by a
person for the time being holding or acting in the office of Director
continues in force despite the person ceasing to hold or act in that
office, but may be revoked by a person later holding or acting in
that office.
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Part 20—Delegation

515 Delegation

(D)

)

©)

The Minister may, by signed instrument, delegate all or any of his
or her powers or functions under this Act to an officer or employee
in the Department or to the Director. The delegateiis, in the
exercise or performance of a delegated power or function, subject
to the directions of the Minister.

The Secretary may, by signed instrument, delegate al or any of his
or her powers or functions under this Act to an officer or employee
in the Department or to the Director. The delegateiis, in the
exercise or performance of a delegated power or function, subject
to the directions of the Secretary.

The Director may, by sealed instrument, delegate all or any of the
Director’s powers or functions under this Act to a person. The
delegateis, in the exercise of adelegated power or function,
subject to the directions of the Director.

432
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Part 20A—Publication of information on the
I nter net

515A Publication of infor mation on the I nternet

Without limiting the operation of section 170A, the Secretary must
publish on the Internet each week alist of:
(a) al permitsissued or granted under this Act in the
immediately preceding week; and
(b) all matters required by this Act to be made available to the
public in the immediately preceding week.
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Part 21—Reporting
Divison 1—Annual reports

516 Annual report on operation of Act

(1) The Secretary must, as soon as practicable after 30 June in each
year, prepare and give to the Minister areport on the operation of
this Act (except Divisions 4 and 5 of Part 15 and Division 5 of
Part 19) for the 12 months ending on that 30 June.

Note1l:  Other provisions of this Act require the report to include certain
matters.

Note 2: Section 34C of the Acts Interpretation Act 1901 sets out rules about
the time within which annual reports must be given to the Minister.

(2) The Minister must cause a copy of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the day on which he or she receives the report.

516A Annual reportsto deal with environmental matters

Agency annual reports

(1) The Head of an Agency (as defined in the Public Service Act 1999)
must ensure that an annual report under that Act on the Agency’s
activities complies with subsection (6).

Annual reports of Commonwealth authorities

(3) Thedirectors of a Commonwealth authority (as defined in the
Commonwealth Authorities and Companies Act 1997) must ensure
that an annual report relating to the authority prepared under that
Act complies with subsection (6).

Annual reports of Commonwealth companies

(4) A Commonwealth company (as defined in the Commonwealth
Authorities and Companies Act 1997) that is a Commonwealth
agency must ensure that the documents given to the responsible
Minister (as defined in that Act) under section 36 of that Act
include a report complying with subsection (6).
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Annual reports of other Commonwealth agencies

(5) A Commonwealth agency that is:
(a) established by or under alaw of the Commonwealth; and

(b) required by law to give the Minister responsible for it an
annual report; and

(c) not described in subsection (3) or (4);
must ensure that the annual report complies with subsection (6).

Content of report

(6) A report described in subsection (1), (3), (4) or (5) relatingto a
body or person (the reporter) for a period must:

(@) include areport on how the activities of, and the
administration (if any) of legislation by, the reporter during
the period accorded with the principles of ecologically
sustainabl e development; and

(b) identify how the outcomes (if any) specified for the reporter
in an Appropriations Act relating to the period contribute to
ecologically sustainable devel opment; and

(c) document the effect of the reporter’ s activities on the
environment; and

(d) identify any measures the reporter is taking to minimise the
impact of activities by the reporter on the environment; and

(e) identify the mechanisms (if any) for reviewing and increasing
the effectiveness of those measures.

Note: The Auditor-General Act 1997 lets the Auditor-General audit a
reporter’ s compliance with these requirements.

(7) Insubsection (6):

activitiesincludes:
(@) developing and implementing policies, plans, programs and
legislation; and
(b) the operations of a department, authority, company or agency
referred to in this section.
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Division 2—Sate of the environment reports

516B State of the environment reports

(1) The Minister must cause areport on the environment in the
Australian jurisdiction to be prepared in accordance with the
regulations (if any) every 5 years. The first report must be prepared
by 31 December 2001.

(2) Thereport must deal with the matters prescribed by the
regulations.

(3) The Minister must cause a copy of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the day on which he or she receives the report.
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Chapter 7—M iscellaneous

Part 22—M iscellaneous

517 Determinations of species

(1) The Minister may, by instrument in writing, determine that a
distinct population of biological entitiesis a speciesfor the
purposes of this Act.

(2) A determination is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(3) A determination does not apply for the purposes of:
(a) Part 13A; or
(b) thedefinitionsof CITES| species, CITES |1 species and
CITESIII speciesin section 528.

(4) Subsection (3) does not affect the meaning of the expression listed
threatened species when used in Part 13A.

517A Exemption for activitiesthat might harm particular species
introduced into particular areas

Provisions for which this section applies

(1) Thissection appliesfor the purposes of the provisions of the
following sections:

(a) sections 18 and 18A,;
(b) sections 20 and 20A;
(c) sections 196 to 196E;
(d) section 207B;

(e) sections 211 to 211E;
(f) sections 254 to 254E.

Minister may exempt carrying on of activities

(2) The Minister may, in writing, exempt from the provisions
mentioned in subsection (1) the carrying on of particular activities
by particular persons (or a particular class of persons), in a
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particular area, that will or may have an impact on a particular
species or its habitat. The species must be alisted threatened
species, alisted migratory species or alisted marine species.

Matters Minister must be satisfied of

(3) An exemption under subsection (2) may only be given if the
Minister is satisfied that:

(&) members of the species have been, or are proposed to be,
introduced into the area by or on behalf of a person (whether
the person is a Commonwesalth agency or otherwise); and

(b) the purpose of the introduction, or proposed introduction, of
the members of the speciesinto the areawas or isto make a
contribution to the conservation of the species; and

(c) carrying on the activitiesin the areawill or may have an
impact on members of the species, or their habitat, but any
such impact would be incidental to, and not the purpose of,
the activities; and

(d) if the person referred to in paragraph (a) is not the person
who is or will be primarily responsible for carrying out the
activities—the person who is or will be so responsible has
agreed to the introduction of the members of the speciesinto
the area.

(4) For the purpose of deciding whether to give an exemption under
subsection (2), the Minister may (subject to subsection (3)):
(@) haveregard to any matters the Minister considers
appropriate; and
(b) seek, and have regard to, information or advice from any
source.

What must be specified in an exemption

(5) An exemption under subsection (2) must:
(a) specify the speciesto which it applies; and
(b) specify the areato which it applies; and
(c) specify the activitiesto which it applies; and
(d) specify the persons (or classes of persons) who, if they

engage in actions that are within the activities, are covered by
the exemption.
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When an exemption comes into force

(6) An exemption under subsection (2) comes into force on the day the
Minister gives the exemption, or on alater day specified in the
exemption.

Actions covered by exemption do not contravene provisions for
which this section applies

(7) While an exemption under subsection (2) isin force, an action of a
person does not contravene any of the provisions mentioned in
subsection (1), in so far as the provisions apply in relation to a
member of the species specified as mentioned in paragraph (5)(a),
if:

(a) the action occursin the area specified as mentioned in
paragraph (5)(b); and
(b) the action iswithin the activities specified as mentioned in
paragraph (5)(c); and
(c) the personisaperson, or isamember of aclass of persons,
specified as mentioned in paragraph (5)(d).
Note 1: If the action also has an impact on amember of another speciesthat is
not covered by an exemption under subsection (2), subsection (7) does
not affect the question whether the action may contravene a provision

mentioned in subsection (1), in so far as the provision appliesto the
other species.

Note 2: In aprosecution for an offence against a provision mentioned in
subsection (1), the defendant bears an evidential burden in relation to
the mattersin this subsection. See subsection 13.3(3) of the Criminal
Code.

Exemption is not a legidlative instrument

(8) An exemption under subsection (2) is not alegislative instrument.

518 Non-compliance with timelimits

(1) Anything done by the Commonwealth, the Minister or the
Secretary under this Act or the regulationsis not invalid merely
because it was not done within the period required by this Act or
the regulations.

(2) If, during afinancial year, one or more things required to be done
under this Act or the regulations were not done within the period
required by this Act or the regulations, the Minister must:
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(a) causeto be prepared a statement setting out the reasons why
each of those things was not done within the period required
by this Act or the regulations; and

(b) cause acopy of the statement to be laid before each House of
the Parliament as soon as practicable after the end of the
financia year.

() Subsection (1) does not reduce or remove an obligation under this
Act or the regulations to do a thing within a particular period.

519 Compensation for acquisition of property

When compensation is necessary

() If, apart from this section, the operation of this Act would result in
an acquisition of property from a person that would be invalid
because of paragraph 51(xxxi) of the Constitution (which deals
with acquisition of property on just terms) the Commonwealth
must pay the person a reasonable amount of compensation.

Definition
(2) InthisAct:

acquisition of property has the same meaning asin paragraph
51(xxxi) of the Constitution.

Court can decide amount of compensation

(3) If the Commonwealth and the person do not agree on the amount
of compensation to be paid, the person may apply to the Federal
Court for the recovery from the Commonwealth of areasonable
amount of compensation fixed by the Court.

Other compensation to be taken into account

(4) In assessing compensation payable by the Commonwealth, the
Court must take into account any other compensation or remedy
arising out of the same event or situation.
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520 Regulations

(1) The Governor-General may make regulations prescribing all
matters:
() required or permitted by this Act to be prescribed; or
(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

(2) Theregulations may prescribe penalties for offences against the
regulations. A penalty must not be more than 50 penalty units.

(3) Regulations may be made for and in relation to giving effect to any
of the following agreements:
(a) the Apia Convention;
(b) the Convention for the Protection of the Natural Resources
and Environment of the South Pacific (the SPREP
Convention) signed at Noumea on 24 November 1986;

(c) the Bonn Convention;

(d) CAMBA;

(e) JAMBA;

(f) an agreement between the Commonwealth and one or more
other countries relating to whales;

(g) the World Heritage Convention;

(h) the Ramsar Convention;

(i) the Biodiversity Convention;

() CITES,

(k) the Framework Convention on Climate Change done at New
York on 9 May 1992.

(4) Regulations made in relation to an agreement that has not entered
into force for Australia are not to come into operation on a day
earlier than the day on which the agreement enters into force for
Australia

(5) Subsection (3) does not limit subsection (1).

(6) Theregulations may prohibit or regulate the export from an
external Territory to Australia or another external Territory of:

(a8) CITES specimens; and
(b) regulated native specimens.
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(7) Theregulations may prohibit or regulate the import into an external
Territory from Australia or another external Territory of:
(@) CITES specimens, and
(b) regulated live specimens.

(8) The regulations may prohibit or regulate the possession in an
external Territory of:

(@) specimens that have been imported into that Territory in
contravention of regulations made for the purposes of
subsection (7); or

(b) the progeny of such specimens.

520A Statementsabout the application of the Act

(1) The Minister may issue, in writing, statements about the way in
which the Minister considers that provisions of the Act or the
regulations apply or would apply to:

(a) persons generally or aclass of persons; or

(b) personsgeneraly or aclass of personsin relation to
particular circumstances.

(2) A statement made under subsection (1) is not alegidative
instrument.

521 Feesand charges must not be taxes

A feeor charge provided for by or under this Act, and whether
prescribed by the regulations or not, must be reasonably related to
the expenses incurred or to be incurred by the Commonwealth in
relation to the matters to which the fee or charge relates and must
not be such as to amount to taxation.

522 Financial assistance etc. to be paid out of appropriated money

Payment of amounts of financial assistance under this Act, and of
any amounts that the Commonwealth is required to pay to a person
under this Act or an agreement made under this Act, are to be made
out of money appropriated by the Parliament for the purpose.
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522A Review of operation of Act

(1) The Minister must cause independent reviews to be undertaken by
aperson or body of:

(a) the operation of this Act; and

(b) the extent to which the objects of this Act have been
achieved.

(2) Thefirst review must be undertaken within 10 years of the
commencement of this Act. Later reviews must be undertaken at
intervals of not more than 10 years.

(3) The person or body undertaking a review must give areport of the
review to the Minister.

(4) The Minister must cause a copy of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the Minister receivesit.
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Divison 1—Some definitionsrelating to particular topics

Subdivision A—Actions

523 Actions

(1) Subject to this Subdivision, action includes:
(@) aproject; and
(b) adevelopment; and
(c) an undertaking; and
(d) an activity or series of activities; and
(e) an alteration of any of the things mentioned in paragraph (a),
(b), (c) or (d).

524 Thingsthat arenot actions

(1) Thissection appliesto adecision by each of the following kinds of
person (government body):

(&) the Commonwealth;

(b) aCommonwealth agency;

(c) aState;

(d) aself-governing Territory;

(e) an agency of a State or self-governing Territory;

(f) an authority established by alaw applying in a Territory that
is not a self-governing Territory.

(2) A decision by agovernment body to grant a governmental
authorisation (however described) for another person to take an
action is not an action.

(3) To avoid doubt, a decision by the Commonwealth or a
Commonwealth agency to grant a governmental authorisation
under one of the following Actsis not an action:

(&) the Customs Act 1901;
(b) the Export Control Act 1982;
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(c) the Export Finance and Insurance Corporation Act 1991;
(d) the Fisheries Management Act 1991;
(e) the Foreign Acquisitions and Takeovers Act 1975;
(f) the Petroleum (Submerged Lands) Act 1967
(g) the Quarantine Act 1908;
(h) the Trade Practices Act 1974.
This subsection does not limit this section.

524A Provision of grant fundingisnot an action

Provision of funding by way of a grant by one of the followingis
not an action:

(a) the Commonwealth;

(b) aCommonwealth agency;

(c) aState;

(d) aself-governing Territory;

(e) an agency of a State or self-governing Territory;

(f) an authority established by alaw applying in a Territory that

isnot aself-governing Territory.

Subdivision B—Areas

525 Commonwealth areas

What is a Commonwealth area?

(1) Each of the following, and any part of it, isa Commonwealth area:

(@) land owned by the Commonwealth or a Commonwealth
agency (including land owned in Norfolk Island) and
airspace over the land;

(b) an areaof land held under lease by the Commonwealth or a
Commonwealth agency (including an area held under lease in
Norfolk Island) and airspace over the land,;

(c) landin:

(i) anexternal Territory (except Norfolk Island); or
(ii) the Jervis Bay Territory;
and airspace over the land;
(d) the coastal seaof Australiaor an external Territory;
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(e) the continental shelf, and the waters and airspace over the
continental shelf;

(f) the waters of the exclusive economic zone, the seabed under
those waters and the airspace above those waters,

(g) any other areaof land, sea or seabed that isincluded in a
Commonwealth reserve.

Territory Land in ACT is not a Commonwealth area

(2) Despite paragraph (1)(a), an area of land that is Territory Land,
within the meaning of the Australian Capital Territory (Planning
and Land Management) Act 1988 is not a Commonwealth area
merely because of that paragraph, unlessit is held under lease by
the Commonwealth or a Commonwealth agency.

Coastal waters of Sates and NT are not Commonwealth areas

(3) Despite paragraphs (1)(d), (e) and (f), none of the following areas
(or parts of them) are Commonwealth areas:

(a) the seabed vested in a State under section 4 of the Coastal
Waters (Sate Title) Act 1980; and

(b) the seabed vested in the Northern Territory under section 4 of
the Coastal Waters (Northern Territory Title) Act 1980; and

(c) the subsoil under the seabed described in paragraph (a) or
(b); and

(d) any water and airspace over seabed described in
paragraph (a) or (b).

Subdivision C—Entities

526 Subsidiaries of bodies corporate

The question whether abody corporate is a subsidiary of a body or
company isto be determined in the same way as the question
whether abody corporate is a subsidiary of another body corporate
is determined for the purposes of the Corporations Act 2001.
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Subdivision D—Criminal law

527 Convictions

A referencein this Act to a conviction of a person of an offence
includes a reference to making an order under section 19B of the
Crimes Act 1914 in relation to the person in respect of the offence.

Subdivision E—Specimens

527A Specimens

(1) For the purposes of this Act, aspecimen is:
() ananimal; or
(b) animal reproductive material; or

(c) the skin, feathers, horns, shell or any other part of an animal;
or

(d) any article wholly produced by or from, or otherwise wholly
derived from, asingle animal; or

(e) aplant; or

(f) plant reproductive material; or

(9) any part of aplant; or

(h) any article wholly produced by or from, or otherwise wholly
derived from, asingle plant.

(2) However, afossil, or amineralised deposit, is not a specimen for
the purposes of this Act.

(3) Inany provision of this Act, references to a specimen are to be
read as including references to an article that consists of, or is
derived from:

(a) aspecimen and material other than a specimen; or
(b) 2 or more specimens; or
(c) 2 or more specimens and material other than a specimen.

(4) If an article consists of, or is derived from, 2 or more specimens,
either with or without any material other than a specimen, then this
Act appliesto and in relation to that article separately in so far asit
consists of, or is derived from, each of those specimens.

(5) For the purposes of this Act:
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(a) if aliveanimal (other than animal reproductive material) that
was bred in captivity dies, the dead animal and specimens
derived from the dead animal are taken to be specimens
derived from that live animal; and

(b) if alive plant (other than plant reproductive material) that
was artificialy propagated dies, the dead plant and
specimens derived from the dead plant are taken to be
specimens derived from that live plant; and

(c) aspecimen covered by paragraph (1)(b), (c) or (d) istaken to
be derived from the animal concerned; and

(d) aspecimen covered by paragraph (1)(f), (g) or (h) istaken to
be derived from the plant concerned; and

(e) if aspecimen isderived from an animal that belongsto a
particular species or taxon, the specimen is taken to belong to
that species or taxon; and

(f) if aspecimen isderived from a plant that belongsto a
particular species or taxon, the specimen is taken to belong to
that species or taxon.

(6) Inthissection:

this Act does not include sections 356 and 390E.

527B Breeding in captivity

For the purposes of this Act, alive animal of aparticular kind is
taken to have been bred in captivity if, and only if, it wasbred in
circumstances declared by the regulations to be circumstances the
breeding in which of:

(@) any liveanimal; or

(b) any live animal of that kind; or

(c) any live animal included in aclass of live animals that

includes live animals of that kind;

would constitute breeding in captivity.

527C Artificial propagation

For the purposes of this Act, alive plant of aparticular kind is
taken to have been artificially propagated if, and only if, it was
propagated in circumstances declared by the regulations to be
circumstances the propagation in which of:
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(a) any live plant; or
(b) any live plant of that kind; or
(c) any live plant included in aclass of live plants that includes
live plants of that kind;
would constitute artificial propagation.

527D Thingsrepresented to be CITES specimens

(1) For the purposes of this Act, if athing is represented by an
accompanying document, the package or amark or label, or from
any other circumstances, to be:

(@) the skin, feathers, horns, shell or any other part of aCITES
listed animal; or

(b) part of aCITESlisted plant; or

(c) reproductive material from a CITES listed animal or aCITES
listed plant; or

(d) an article produced by or from, or derived from, one or more
CITES listed animals or one or more CITES listed plants,
whether with or without any other material;

then the thing is taken to be a CITES specimen.

Note: This subsection has the effect (among other things) of widening the
scope of sections 303CC, 303CD and 303GN, which are offence
provisions relating to the export, import and possession of specimens.

(2) The Minister must not issue a permit under section 303CG
authorising the export or import of athing that is taken under
subsection (1) to be a CITES specimen unlessthe thingisaCITES
specimen apart from subsection (1).

(3) Inthissection:

CITES listed animal means an animal of a speciesincluded in
Appendix I, Il or Il to CITES.

CITES listed plant means a plant of a speciesincluded in
Appendix I, Il or Il to CITES.

export has the same meaning as in Part 13A.

import has the same meaning asin Part 13A.
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Subdivision F—Impacts

527E M eaning of impact

(1) For the purposes of this Act, an event or circumstance is an impact
of an action taken by a person if:
(a) the event or circumstanceis adirect consequence of the
action; or
(b) for an event or circumstance that is an indirect consequence
of the action—subject to subsection (2), the actionisa
substantial cause of that event or circumstance.

(2) For the purposes of paragraph (1)(b), if:
(@) aperson (the primary person) takes an action (the primary
action); and
(b) asaconsequence of the primary action, another person (the

secondary person) takes another action (the secondary
action); and
(c) the secondary action is not taken at the direction or request of
the primary person; and
(d) an event or circumstance is a consequence of the secondary
action;
then that event or circumstance is an impact of the primary action
only if:
(e) the primary action facilitates, to a major extent, the
secondary action; and
(f) the secondary actionis:
(i) within the contemplation of the primary person; or
(ii) areasonably foreseeable consequence of the primary
action; and
(g) theevent or circumstanceis:
(i) within the contemplation of the primary person; or

(ii) areasonably foreseeable consequence of the secondary
action.
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Division 2—General list of definitions

528 Definitions
In this Act, unless the contrary intention appears:

accredited authorisation process has the meaning given by
subsection 33(2A).

accredited management arrangement has the meaning given by
subsection 33(2).

acquisition of property has the meaning given by subsection
519(2).

action has the meaning given by Subdivision A of Division 1 of
Part 23.

agency of a State or self-governing Territory means:
(&) aMinister of the State or Territory; or

(b) abody corporate established for a public purpose by alaw of
the State or Territory; or

(c) abody corporate established by:
(i) the Governor of the State; or
(ii) if the Territory isthe Australian Capital Territory—the
Governor-Genera acting in relation to the Australian
Capital Territory; or
(iii) if the Territory isthe Northern Territory or Norfolk
|sland—the Administrator of the Territory; or
(iv) aMinister of the State or Territory;
otherwise than by or under alaw of the State or Territory; or
(d) acompany in which the whole of the shares or stock, or
shares or stock carrying more than one-half of the voting
power, is or are owned by or on behalf of the State or
Territory; or
(e) abody corporate that is a subsidiary of:
(i) abody or company referred to in paragraph (b), (c) or
(d); or
(ii) abody corporate that, because of a previous application
or previous applications of this paragraph, is taken to be
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an agency of the State or Territory for the purposes of
this definition; or
(f) aperson holding, or performing the duties of:

(i) an office established by or under alaw of the State or
Territory (except ajudicia office or an office of
member of atribunal); or

(if) an appointment made under alaw of the State or
Territory (except appointment to ajudicia office or an
office of member of atribunal); or

(g) aperson holding, or performing the duties of, an appointment
made by:
(i) the Governor of the State; or
(it) if the Territory isthe Australian Capital Territory—the

Governor-General acting in relation to the Australian
Capital Territory; or

(iii) if the Territory isthe Northern Territory or Norfolk
|sland—the Administrator of the Territory; or

(iv) aMinister of the State or Territory;

otherwise than by or under alaw of the State or Territory.

aircraft means an apparatus that can derive support in the
atmosphere from the reactions of the air.

animal means any member, alive or dead, of the animal kingdom
(other than a human being).

animal reproductive material means:
(@) an embryo, an egg or sperm of an animal; or
(b) any other part, or product, of an animal from which another
animal could be produced.

Antarctic has the same meaning asin the Antarctic Treaty
(Environment Protection) Act 1980.

Apia Convention means the Convention on Conservation of Nature
in the South Pacific, done at Apia, Western Samoa, on 12 June
1976, as amended and in force for Australiafrom time to time.

Note: The English text of the Convention is set out in Australian Treaty
Series 1990 No. 41.

approved conservation advice has the meaning given by
subsection 266B(2).
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article includes a substance or a mixture of substances.

artificially propagated, in relation to a plant or plant reproductive
material, has the meaning given by section 527C.

assess an action includes assess the impacts that the action:
(a) hasor will have; or
(b) islikely to have.

assessment report has the meaning given by subsection 130(2).
Australian aircraft has the meaning given by subsection 5(5).

Australian Biosphere reserve management principles has the
meaning given by section 340.

Australian Heritage Council means the body established by the
Australian Heritage Council Act 2003.

Australian TUCN reserve management principles has the meaning
given by subsection 348(1).

Australian jurisdiction has the meaning given by subsection 5(5).

Australian Ramsar management principles has the meaning given
by section 335.

Australian vessel has the meaning given by subsection 5(5).

Australian Whale Sanctuary has the meaning given by subsection
225(2).

Australian World Heritage management principles has the
meaning given by section 323.

authorisation process means a process set out in alaw of the
Commonweslth or a State or Territory under which actions are
authorised.

authorised officer means:
(&) awarden; or
(b) an inspector.

baggage has the meaning given by section 443.

bilateral agreement has the meaning given by subsection 45(2).
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bilaterally accredited authorisation process has the meaning given
by subsection 46(2A).

bilaterally accredited management arrangement has the meaning
given by subsection 46(2).

biodiversity means the variability among living organisms from all
sources (including terrestrial, marine and other agquatic ecosystems
and the ecological complexes of which they are part) and includes:

(a) diversity within species and between species; and
(b) diversity of ecosystems.

Biodiversity Convention means the Convention on Biological

Diversity done at Rio de Janeiro on 5 June 1992, as amended and

in force for Australiafrom timeto time.

Note: The English text of this Convention is set out in Australian Treaty
Series 1993 No. 32.

biological resources includes genetic resources, organisms, parts
of organisms, populations and any other biotic component of an
ecosystem with actual or potential use or value for humanity.

bioregional plan means a bioregional plan for a bioregion as
mentioned in section 176.

Biosphere reserve has the meaning given by section 337.
Board means a Board established under section 377.

Bonn Convention means the Convention on the Conservation of

Migratory Species of Wild Animals done at Bonn on 23 June 1979,

as amended and in force for Australiafrom time to time.

Note: The English text of the Convention is set out in Australian Treaty
Series 1991 No. 32.

bred in captivity, in relation to an animal or animal reproductive
material, has the meaning given by section 527B.

business day means aday that is not:
() aSaturday or a Sunday; or
(b) apublic holiday or bank holiday in the place concerned.

Note: In Chapter 5, the meaning of business day is affected by
section 170D.
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CAMBA means the Agreement between the Government of
Australia and the Government of the People’ s Republic of China
for the protection of Migratory Birds and their Environment done
at Canberraon 20 October 1986, as amended and in force for
Australiafrom time to time.

Note: The English text of the Agreement is set out in Australian Treaty
Series 1988 No. 22.

cetacean means a member of the sub-order Mysticeti or
Odontoceti of the Order Cetacea, and includes:
() apart of such amember; and
(b) any animal reproductive material of such a member, or any
part of such reproductive material; and
(c) any product derived from a such a member; and
(d) thewhole or part of the dead body of such a member; and

(e) any product derived from the dead body, or part of the dead
body, of such a member.

CITES means the Convention on International Tradein
Endangered Species of Wild Fauna and Flora done at Washington
on 3 March 1973, as amended and in force for Australiafrom time
to time.

Note: The English text of the Convention is set out in Australian Treaty
Series 1976 No. 29.

CITESI| species means aspeciesincluded in thelist referred toin
section 303CA, where there is a notation to the effect that the
speciesisincluded in Appendix | to CITES.

CITES| specimen means a specimen that belongsto aCITES |
species, where thereisanotation in the list referred to in
section 303CA that describes the specimen.

CITESII species means a speciesincluded in thelist referred to in
section 303CA, where there is a hotation to the effect that the
speciesisincluded in Appendix 11 to CITES.

CITESII specimen means a specimen that belongsto aCITES I
species, where thereisanotation in the list referred to in
section 303CA that describes the specimen.
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CITESIII species means a speciesincluded in the list referred to
in section 303CA, where there is a notation to the effect that the
speciesisincluded in Appendix 111 to CITES.

CITESIII specimen means a specimen that belongsto a CITES 11
species, where thereisanotation in the list referred to in
section 303CA that describes the specimen.

CITES specimen means:
(@) aCITESI specimen; or
(b) aCITESII specimen; or
(c) aCITESIII specimen.

civil penalty provision has the meaning given by section 482.

coastal sea of Australiaor an external Territory has the same
meaning as in subsection 15B(4) of the Acts Interpretation Act
1901.

coastal waters of a State or the Northern Territory has the meaning
given by section 227.

commissioner means a person holding an appointment under
paragraph 107(1)(a).

Commonwealth agency means:
(&) aMinister; or
(b) abody corporate established for a public purpose by alaw of
the Commonwealth; or
(c) abody corporate established by a Minister otherwise than
under alaw of the Commonwealth; or
(d) acompany in which the whole of the shares or stock, or
shares or stock carrying more than one-half of the voting
power, is or are owned by or on behalf of the
Commonwealth; or
(e) abody corporate that isasubsidiary of:
(i) abody or company referred to in paragraph (b), (c) or
(d); or
(ii) abody corporate that, because of a previous application
or previous applications of this paragraph, istaken to be
a Commonwealth agency for the purposes of this
definition; or
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(f) aperson holding, or performing the duties of:

(i) an office established by or under alaw of the
Commonwealth (except ajudicia office or office of
member of atribunal); or

(ii) an appointment made under alaw of the
Commonwealth (except an appointment to ajudicial
office or office of member of atribunal); or

(g9) aperson holding, or performing the duties of, an appointment
made by the Governor-General, or by a Minister, otherwise
than under alaw of the Commonwealth;

but does not include:

(h) aperson holding an office established by or under any of the
following Acts, or holding an appointment made under any
of them:

(i) the Northern Territory (Self-Government) Act 1978;

(ii) the Norfolk Iland Act 1979;

(iii) the Australian Capital Territory (Self-Government) Act
1988; or

(i) any of the following:

(i) an Aboriginal Land Trust, or an Aboriginal Land
Council, established under the Aboriginal Land Rights
(Northern Territory) Act 1976;

(ii) acorporation registered under the Corporations
(Aboriginal and Torres Strait Ilander) Act 2006;

(iii) the Wreck Bay Aboriginal Community Council
established by the Aboriginal Land Grant (Jervis Bay
Territory) Act 1986; or

(j) acompany prescribed by the regulations for the purposes of
this paragraph.

Commonwealth aircraft has the meaning given by section 403.
Commonwealth area has the meaning given by section 525.

Commonwealth Heritage criteria has the meaning given by
subsection 341D(1).

Commonwealth Heritage List meansthelist referred toin
section 341C.

Environment Protection and Biodiversity Conservation Act 1999 457



Chapter 8 Definitions
Part 23 Definitions
Division 2 Generdl list of definitions

Section 528

Commonwealth Heritage management principles has the meaning
given by section 341Y.

Commonwealth Heritage place has the meaning given by
subsection 341C(3).

Commonwealth Heritage value has the meaning given by
section 341D.

Commonwealth land has the meaning given by section 27.
Commonwealth marine area has the meaning given by section 24.

Commonwealth reserve means a reserve declared under Division 4
of Part 15.

Commonwealth ship has the meaning given by section 403.

components of biodiversity has the meaning given by subsection
171(3).

conservation agreement means an agreement made under
section 305.

conservation dependent: a native species may be included in the
conservation dependent category of the list of threatened native
species in accordance with Subdivision A of Division 1 of Part 13.

conservation dependent species means a listed threatened species
that isincluded in the conservation dependent category of the list
referred to in section 178.

conservation order means an order made under section 464 (with
variations (if any) under section 466 or 469).

conservation zone means a Commonwealth area that is declared to
be a conservation zone under Division 5 of Part 15.

constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

continental shelf means the continental shelf (as defined in the
Seas and Submerged Lands Act 1973) of Australia (including its
external Territories).
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continuation of a use of land, sea or seabed has the meaning given
by section 43B.

control: a Commonwealth agency controls a place only if the
agency has rights (whether arising under alaw, lease, licence or
otherwise) to:

(a) occupy or use the place; and

(b) take actionsin relation to the place that could potentially
have an impact on heritage values that the place may have.

controlled action has the meaning given by section 67.
controlling provision has the meaning given by section 67.

convict aperson of an offence has a meaning affected by
section 527.

copy, when used in relation to a warrant issued under section 409
or 416 (or aform of warrant completed under subsection 409A(6)
or 416(6)), includes:

(a) acopy sent by fax or other electronic means; or
(b) acopy of acopy so sent.

country includes a place that is a territory, dependency or colony
(however described) of aforeign country.

critical habitat for alisted threatened species or alisted threatened
ecological community has the meaning given by subsection
207A(4).

critically endangered:

(d) anative species may beincluded in the critically endangered
category of thelist of threatened native species in accordance
with Subdivision A of Division 1 of Part 13; and

(b) an ecological community may be included in the critically
endangered category of thelist of threatened ecological
communities in accordance with Subdivision A of Division 1
of Part 13.

daily newspaper means a newspaper that is ordinarily published on
each day that is a business day in the place where the newspaper is
published, whether or not the newspaper is ordinarily published on
other days.
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declared Ramsar wetland has the meaning given by section 17.

declared World Heritage property has the meaning given by
section 13.

designated proponent of an action means the person designated
under Division 2 of Part 7 as the proponent of the action.

directed environmental audit has the meaning given by subsection
460(4).

Director means the Director of National Parks referred to in
section 514A.

disease means:
() adisease, parasite or pest that, for the purposes of the
Quarantine Act 1908, isadisease in relation to animals; or
(b) adisease, pest or plant that, for the purposes of that Act, isa
disease in relation to plants.

ecological character has the meaning given by subsection 16(3).

ecological community means the extent in nature in the Australian
jurisdiction of an assemblage of native species that:

(a) inhabits a particular areain nature; and

(b) meetsthe additional criteria specified in the regulations (if
any) made for the purposes of this definition.

ecologically sustainable use of natural resources means use of the
natural resources within their capacity to sustain natural processes
while maintaining the life-support systems of nature and ensuring
that the benefit of the use to the present generation does not
diminish the potential to meet the needs and aspirations of future
generations.

ecosystem means a dynamic complex of plant, animal and
micro-organism communities and their non-living environment
interacting as a functiona unit.

eligible seizable item means anything that would present a danger
to aperson or that could be used to assist a person to escape from
lawful custody.

endangered:
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(a) anative species may be included in the endangered category
of the list of threatened native speciesin accordance with
Subdivision A of Division 1 of Part 13; and

(b) an ecological community may be included in the endangered
category of thelist of threatened ecological communitiesin
accordance with Subdivision A of Division 1 of Part 13.

environment includes:
(a) ecosystems and their constituent parts, including people and
communities; and
(b) natural and physical resources; and
(c) thequalities and characteristics of locations, places and
areas, and
(d) heritage values of places; and
(e) the socia, economic and cultural aspects of athing
mentioned in paragraph (a), (b), (c) or (d).
Note: The places mentioned in paragraph (d) of the definition of

environment include places included in the Register of the National
Estate kept under the Australian Heritage Council Act 2003.

environmental authorisation has the meaning given by
section 43A.

environmental authority has the meaning given by subsection
458(4).

evidential material has the meaning given by subsection 406(2).

exclusive economic zone means the exclusive economic zone (as
defined in the Seas and Submerged Lands Act 1973) of Austraia
(including its externa Territories).

executing officer, in relation to awarrant, means:

(a) the authorised officer named in the warrant as being
responsible for executing the warrant; or

(b) if that authorised officer does not intend to be present at the
execution of the warrant—another authorised officer whose
name has been written in the warrant by the authorised
officer so named; or

(c) another authorised officer whose hame has been written in
the warrant by the authorised officer last named in the
warrant.
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executive officer of abody corporate has the meaning given by
section 493.

extinct: a native species may be included in the extinct category of
the list of threatened native species in accordance with Subdivision
A of Division 1 of Part 13.

extinct in the wild: a native species may be included in the extinct
in the wild category of the list of threatened native speciesin
accordance with Subdivision A of Division 1 of Part 13.

Federal Court means the Federal Court of Australia

foreign whaling vessel has the meaning given by subsection
236(5).

frisk search has the meaning given by subsection 413(3).

genetic resources means any material of plant, animal, microbial
or other origin that contains functional units of heredity and that
has actual or potential value for humanity.

goods has the meaning given by section 443.

habitat means the biophysical medium or media:
(a) occupied (continuously, periodically or occasionally) by an
organism or group of organisms; or
(b) once occupied (continuoudly, periodically or occasionally) by
an organism, or group of organisms, and into which
organisms of that kind have the potential to be reintroduced.

heritage value of a place includes the place’ s natural and cultural
environment having aesthetic, historic, scientific or social
significance, or other significance, for current and future
generations of Austraians.

holder means:

(a) inthe case of a permit issued under Chapter 5—the person to
whom the permit was issued or transferred, as the case may
be; or

(b) inthe case of an approval under Part 9—the person named in
the approval under paragraph 133(2)(c).

impact has the meaning given by section 527E.
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important cetacean habitat area means an area declared, by a
declaration in force under subsection 228A(1), to be an important
cetacean habitat area.

indigenous heritage value of a place means a heritage value of the
place that is of significance to indigenous persons in accordance
with their practices, observances, customs, traditions, beliefs or
history.

indigenous people’'s land has the meaning given by subsection
363(3).

indigenous person has the meaning given by subsection 363(4).
indigenous tradition has the meaning given by section 201.

inspector means:
(a) aperson appointed as an inspector under section 396;
(b) aperson who is an inspector because of section 397; or

(c) aperson whoisan inspector because of an arrangement
entered into under section 398.

interested person has the meaning given by section 475.

interfere with a cetacean has the meaning given by subsection
229B(4).

IUCN category has the meaning given by subsection 346(1).

JAMBA means the Agreement between the Government of Japan
and the Government of Australiafor the Protection of Migratory
Birds and Birdsin Danger of Extinction and their Environment
done at Tokyo on 6 February 1974, as amended and in force for
Australiafrom time to time.

Note: The English text of the Agreement is set out in Australian Treaty
Series 1981 No. 6.

jointly managed reserve has the meaning given by subsection
363(5).

Kakadu National Park has the meaning given by subsection
387(3).

Kakadu region has the meaning given by subsection 386(1).
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keep a cetacean or member of alisted threatened species, listed
migratory species, listed marine species or listed threatened
ecological community means:

(a) inthe case of a cetacean, or a species of animal or
community of animals—have charge or possession of the
cetacean or member, either in captivity or in a domesticated
state; and

(b) inthe case of a species of plant or community of plants—
have possession of the member.

key threatening process means a threatening process included in
the list referred to in section 183.

land has the meaning given by subsection 345(2).

land council for indigenous peopl€'s land has the meaning given
by subsection 363(2).

large-scale disposal facility for radioactive waste has a meaning
affected by subsection 22(2).

list includes alist containing no items.

listed marine species means a marine speciesincluded in the list
referred to in section 248.

listed migratory species means a migratory speciesincluded in the
list referred to in section 209.

listed threatened ecological community means an ecological
community included in the list referred to in section 181.

listed threatened species means a native speciesincluded in the list
referred to in section 178.

List of Overseas Places of Historic Significanceto Australia
means the record referred to in section 390K .

live animal includes animal reproductive material.
live plant includes plant reproductive material.

magistrate means a magistrate who is remunerated by salary or
otherwise.
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management arrangement includes:

(8) amanagement plan; and

(b) aregime; and

(c) apoalicy.
master of aforeign whaling vessel has the meaning given by
subsection 236(5).

matter protected by a provision of Part 3 has the meaning given by
section 34.

member includes:
(a) inrelation to a species of animal (other than a species of
cetacean):
(i) any part of an animal of the species; and
(ii) any animal reproductive material of an animal of the
species, or any part of such reproductive material; and
(iii) thewhole or any part of the dead body of an animal of
the species; and
(b) inrelation to a species of plant:
(i) any part of aplant of the species; and
(ii) any plant reproductive material of a plant of the species,
or any part of such reproductive material; and
(iif) thewhole or any part of a plant of the species that has
died; and
(c) inrelation to an ecologica community:
(i) any part of an animal or plant of the community; and

(if) any animal reproductive material of an animal, or plant
reproductive material of a plant, of the community, or
any part of such animal reproductive material or plant
reproductive material; and

(iii) thewhole or any part of an animal or plant of the
community that has died.

migration zone has the same meaning as in the Migration Act
1958.

migratory species has the meaning given by subsection 209(8).
mineral has the meaning given by subsection 355(3).

mining operations has the meaning given by subsection 355(2).
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monitoring power relating to premises has the meaning given by
section 407.

monitoring warrant has the meaning given by section 409.

National Heritage criteria has the meaning given by subsection
324D(1).

National Heritage List means the list referred to in section 324C.

National Heritage management principles has the meaning given
by section 324Y .

National Heritage place has the meaning given by subsection
324C(3).

National Heritage value has the meaning given by section 324D.
native amphibian means an amphibian of a native species.
native animal means an animal of a native species.

native bird means a bird of anative species.

native mammal means amammal of a native species.

native plant means a plant of a native species.

native reptile means areptile of a native species.

native species means a Species:
(a) that isindigenousto Australia or an external Territory; or

(b) that isindigenousto the seabed of the coastal sea of Australia
or an external Territory; or

(c) that isindigenous to the continental shelf; or
(d) that isindigenousto the exclusive economic zone; or
(e) members of which periodicaly or occasionally visit:
(i) Australiaor an external Territory; or
(ii) the exclusive economic zone; or
(f) that was present in Australia or an external Territory before
1400.

Note: A referenceto Australia or an external Territory includes areference
to the coastal sea of Australia or the Territory. See section 15B of the
Acts Interpretation Act 1901.
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nuclear action has the meaning given by subsection 22(1).
nuclear installation has the meaning given by subsection 22(1).

occupier of premises means the person apparently in charge of the
premises.

officer assisting, in relation to awarrant, means:

(8) an authorised officer who is assisting in executing the
warrant; or

(b) aperson who is not an authorised officer, but who has been
authorised by the relevant executing officer to assist in
executing the warrant.

officer of Customs has the same meaning as it has in the Customs
Act 1901.

Officer of Customs has the same meaning as in the Customs Act
1901.

ordinary search has the meaning given in subsection 414(3).

organism includes:
(@) avirus; and
(b) the reproductive material of an organism; and
(c) anorganism that has died.

place includes:

(a) alocation, areaor region or a number of locations, areas or
regions; and

(b) abuilding or other structure, or group of buildings or other
structures (which may include equipment, furniture, fittings
and articles associated or connected with the building or
structure, or group of buildings or structures); and

(c) inrelation to the protection, maintenance, preservation or
improvement of a place—the immediate surroundings of a
thing in paragraph (a) or (b).

plant means a member, alive or dead, of the plant kingdom or of
the fungus kingdom, and includes a part of a plant and plant
reproductive material.
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plant reproductive material means:
(a) aseed or spore of aplant; or
(b) acutting from aplant; or

(c) any other part, or product, of a plant from which another
plant can be produced.

population of a species or ecological community means an
occurrence of the species or community in a particular area.

precautionary principle has the meaning given by subsection
391(2).

premisesincludes a place, vehicle, vessel and aircraft.

prescribed waters means waters in respect of which regulations
made for the purposes of section 226 arein force.

principles of ecologically sustainable development has a meaning
affected by section 3A.

progeny includes:
(a) in relation to an animal—any animal reproductive material of
that animal or of any progeny of that animal; and
(b) inrelation to a plant—any plant reproductive material of that
plant or of any progeny of that plant; and
(c) inrelation to alive animal that is animal reproductive
material—any animal resulting from that material or any
progeny of such animal; and
(d) inrelation to alive plant that is plant reproductive material—
any plant resulting from that material or any progeny of such
plant.
To avoid doubt, areferencein this Act to progeny of an animal or
aplant includes areference to any descendant of that animal or
plant.

radioactive waste has the meaning given by subsection 22(1).

Ramsar Convention means the Convention on Wetlands of
International Importance especially as Waterfowl Habitat done at
Ramsar, Iran, on 2 February 1971, as amended and in force for
Australia from time to time.

Note: The English Text of the Convention is set out in Australian Treaty
Series 1975 No. 48.
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range of a species means the area where members of the species
live, feed, breed or visit periodically or regularly.

ranger means a person holding an appointment as a ranger under
Part 17.

recovery plan means a plan made or adopted under section 269A.
regulated live specimen has the meaning given by section 303EA.

regulated native specimen has the meaning given by
section 303DA.

relevant impacts of an action has the meaning given by section 82.

remediation determination means a determination, asin force
from time to time, made under section 480D.

remediation order means an order, asin force from time to time,
made under section 480A.

reprocessing has the meaning given by subsection 22(1).

Scientific Committee means the Threatened Species Scientific
Committee established by section 502.

seabed has the meaning given by subsection 345(2).

Secretary means the Secretary to the Department that:

(a) deaswith the matter to which the provision containing the
reference relates; and

(b) isadministered by the Minister administering the provision.
seized has a meaning affected by section 406B.

self-governing Territory means:
(a) the Austraian Capital Territory; or
(b) the Northern Territory; or
(c) Norfolk Island.

species means a group of biological entities that:
(a) interbreed to produce fertile offspring; or
(b) possess common characteristics derived from a common
gene pool;
and includes:
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(c) asub-species; and
(ca) for the purposes of Part 13A—a distinct population of such
biological entities; and
(d) except for the purposes of Part 13A—a distinct population of
such biological entities that the Minister has determined,
under section 517, to be a species for the purposes of this
Act.

In this definition, the purposes of Part 13A:

(a) include the purposes of the definitions of CITES| species,
CITESII speciesand CITES 111 species; and

(b) do not include determining the meaning of the expression
listed threatened species when used in Part 13A.

Note: Determinations under paragraph (d) are disallowable instruments. See
section 517.

specific environmental authorisation has the meaning given by
section 43A.

specimen has the meaning given by section 527A.
spent nuclear fuel has the meaning given by subsection 22(1).

subsidiary of abody corporate has a meaning affected by
section 526.

sub-species means a geographically separate population of a
species, being a population that is characterised by morphological
or biological differences from other populations of that species.

take, except in Part 13A, includes:
(a) inrelation to an animal—harvest, catch, capture and trap; and
(b) inrelation to a plant—harvest, pick, gather and cut.

Note: For the meaning of take in Part 13A, see section 303BC.

taxon means any taxonomic category (for example, aspeciesor a
genus), and includes a particular population.

terms of reference has the meaning given by paragraph 107(1)(b).

territorial sea meansthe territorial sea (as defined in the Seas and
Submerged Lands Act 1973) of Australia (including its external
Territories).
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Section 528

threat abatement plan means a plan made or adopted under
section 270B.

threatening process has the meaning given by subsection 188(3).

trade:

(a) when used in the context of areference to amember of a
listed threatened species, listed migratory species, listed
marine species or listed threatened ecological community—
includes:

(i) buy the member, agreeto receive it under an agreement
to buy, agree to accept it under such an agreement or
acquireit by barter; or

(ii) sell the member, offer it for sale, agree to sell it, have it
in possession for the purpose of sale, deliver it for the
purpose of sale, receive it for the purpose of sale or
dispose of it by barter for the purpose of gain or
advancement; or

(iii) export the member from Australia or an external
Territory or import it into Australia or an externa
Territory; or

(iv) causeor alow any of the acts referred to in
subparagraph (i), (ii) or (iii) to be done; or

(b) when used in the context of a reference to a cetacean (not
being areference that covers a cetacean because a cetacean is
amember referred to in paragraph (a))—has the meaning
given by subsection 229B(4).

traditional owners of indigenous peopl€e s land has the meaning
given by subsection 368(4).

treat a cetacean has the meaning given by subsection 229D (3).

Uluru-Kata Tjuta National Park has the meaning given by
subsection 344(3).

Uluru region has the meaning given by subsection 386(2).
usage right has the meaning given by subsection 350(7).

vehicle includes a hovercraft.
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Section 528

vessel means a ship, boat, raft or pontoon or any other thing
capable of carrying persons or goods through or on water and
includes afloating structure and hovercraft.

vulnerable:

() anative species may be included in the vulnerable category
of the list of threatened native speciesin accordance with
Subdivision A of Division 1 of Part 13; and

(b) an ecological community may be included in the vulnerable
category of thelist of threatened ecological communitiesin
accordance with Subdivision A of Division 1 of Part 13.

warden means a person holding an appointment as a warden under
Part 17.

warrant premises means premisesin relation to which awarrant is
inforce.

wetland has the same meaning as in the Ramsar Convention.
whale watching has the meaning given by section 238.

wildlife means:
(a) ananimal; or
(b) aspecimen derived from an animal; or
(c) aplant; or
(d) aspecimen derived from a plant.

wildlife conservation plan means a plan of akind referred to in
section 285 that has been made or adopted under that section.

World Heritage Convention means the Convention for the
Protection of the World Cultural and Natural Heritage done at Paris
on 23 November 1972, as amended and in force for Australiafrom
timeto time.

Note: The English text of the Convention is set out in Australian Treaty
Series 1975 No. 47.

World Heritage List means the list kept under that title under
Article 11 of the World Heritage Convention.

world heritage values of a property has the meaning given by
subsection 12(3).
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Preliminary Part 1
Objects of this Schedule Division 1

Clause 1

Schedule 1—Provisionsrelating to detention
of suspected foreign offenders

Note: See section 433B.

Part 1—Preliminary
Division 1—Objects of this Schedule

1 Main objects of this Schedule
(1) This Schedule has 3 main objects.

(2) Thefirst main object isto provide for the detention (environment
detention) in Australiaor a Territory of personswho:

(a) are reasonably suspected by an authorised officer of having
committed an offence:

(i) involving the use of aforeign vessel; or

(if) inthe Australian jurisdiction but outside the migration
zone, and

(b) arenot Australian citizens or Australian residents;

for alimited period for the purposes of determining whether to
charge them with the offence.

(3) The second main object isto provide for persons in environment
detention to be searched, screened, given access to facilities for
obtaining legal advice, and identified.

(4) Thethird main object isto facilitate the transition of persons from
environment detention to immigration detention under the
Migration Act 1958:

(a) by providing for the things mentioned in subclause (3) to be
donein away corresponding to the way that Act provides for
those things to be done to persons in immigration detention;
and

(b) by authorising the disclosure of personal information about
individuals who are or have been in environment detention to
persons, agencies and organisations responsible for holding

Environment Protection and Biodiversity Conservation Act 1999 473
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Part 1 Preliminary
Division 1 Objects of this Schedule

Clause 1

the individuals in immigration detention, for the purpose of
the immigration detention and welfare of the individuals.

Note: The enforcement visa of a person who is neither an Australian citizen
nor an Australian resident ceases to have effect under the Migration
Act 1958 when the person ceases to be in environment detention, so
that Act requires the person to be taken into immigration detention.
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Preliminary Part 1
Definitions Division 2

Clause 2

Division 2—Definitions
2 Definitions

In this Schedule, unless the contrary intention appears:

approved officer means:

(a) an authorised officer (other than a person who is an
authorised officer because of subsection 397(3)); or

(b) adetention officer;

who is approved under Division 4 for the purposes of the provision
in which the expression occurs.

Australian resident means;

(a) aperson who holds a permanent visa (as defined in the
Migration Act 1958) that isin effect; or

(b) aNew Zealand citizen who is usualy resident in Australia or
aTerritory and who holds a special category visa (as defined
in the Migration Act 1958) that isin effect; or

(c) any other person who is usually resident in Australiaor a
Territory and whose continued presence in Australiaor a
Territory is not subject to a limitation as to time impaosed by
law.

authorised Migration Act officer means an authorised officer,
within the meaning of the Migration Act 1958.

detainee means a person detained under Part 2.
detention means detention under Part 2.

detention officer means a person appointed under clause 3to be a
detention officer.

foreign vessel means avessdl that is not an Australian vessel.
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Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 1 Preliminary
Division 3 Appointment etc. of detention officers

Clause 3

Division 3—Appointment etc. of detention officers

3 Minister may appoint personsto be detention officers

(1) The Minister may, by instrument, appoint one or more persons
(except persons who are authorised officers) to be detention
officers.

Note: Authorised officers have the same powers as detention officers, as

well as other powers, so thereis no reason for authorised officersto be
appointed as detention officers.

(2) Aninstrument appointing persons to be detention officers:
(a) may identify the persons by reference to a class; and
(b) may provide for persons to be appointed when they become
members of the class at or after atime specified in the
instrument.

4 Detention officers subject to directions

(1) A detention officer is, in the exercise of his or her powers, and the
performance of his or her duties, under this Schedule, subject to the
directions given by the Minister.

(2) A direction given by the Minister under subclause (1) isa
legidlative instrument, but neither section 42 nor Part 6 of the
Legislative Instruments Act 2003 appliesto the direction.

5 Detention officer etc. not liableto certain actions

(1) A detention officer, or a person assisting a detention officer in the
exercise of powers under this Schedule or the regulations, is not
liable to an action, suit or proceeding for or in respect of anything
done in good faith or omitted to be done in good faith in the
exercise or purported exercise of any power conferred by this
Schedule or by regulations made for the purposes of this Schedule.

Note: Section 498A makes similar provision for authorised officers and their
assistants.

(2) However, subclause (1) does not affect a contractual liability of a
detention officer or person assisting a detention officer.
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Provisions relating to detention of suspected foreign offenders Schedule 1
Preliminary Part 1
Approval of authorised officers and detention officers Division 4

Clause 6

Division 4—Approval of authorised officersand detention
officers

6 The Secretary may approve authorised officers and detention
officers

(1) The Secretary may, by instrument, approve one or more authorised
officers and/or detention officers for the purposes of a specified
provision of this Schedule, from among authorised officers and/or
detention officers who have successfully completed minimum
training prescribed by the regulations.

(2) Aninstrument approving authorised officers and/or detention
officers:

(@) may identify them by reference to aclass; and

(b) may provide for them to be approved when they become
members of the class at or after atime specified in the
instrument.

7 Personswho are authorised officersfor purposes of the Migration
Act 1958 aretaken to be approved for this Schedule

(1) A person who:
(a) isan authorised officer or a detention officer; and

(b) isan authorised Migration Act officer for aprovision of the
Migration Act 1958 listed in column 2 of an item of the table;
is, while he or she meets the conditions in paragraphs (a) and (b),
taken to be approved under clause 6 for the purposes of the
provision of this Schedule listed in column 3 of the item.

Corresponding provisions of the Migration Act 1958 and this Schedule

Column1 Column 2 Column 3

Item Provision of the Migration Act Provision of this Schedule
1958

1 Subsection 252(4) Subclause 15(3)

2 Paragraph 252(6)(a) Paragraph 15(5)(a)

3 Subparagraph 252(6)(b)(i) Subparagraph 15(5)(b)(i)

4 Subsection 252AA (1) Subclause 16(1)
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Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 1 Preliminary
Division 4 Approval of authorised officers and detention officers

Clause 7

Corresponding provisions of the Migration Act 1958 and this Schedule

Column1 Column 2 Column 3

Item Provision of the Migration Act Provision of this Schedule
1958

5 Subsection 252A(1) Subclause 17(1)

6 Subsection 252C(1) Subclause 19(1)

7 Subsection 252D(2) Subclause 20(2)

8 Subsection 252G(3) Subclause 22(3)

9 Section 261AA Clause 28

10 Subsection 261AE(1) Subclause 32(1)

11 Subsection 261AE(3) Subclause 32(3)

12 Section 261AG Clause 34

13 Section 261AJ Clause 37

14 Subsection 261AK (1) (except Subclause 38(1) (except
paragraph (&) paragraph (&)

15 Subsection 261AK(3) Subclause 38(3)

Limits on approval

(2) However, the person is not taken to be approved to carry out an
identification test in relation to which section 5D of the Migration
Act 1958 provides that the person is not an authorised officer (for
the purposes of that Act).

Note: Thisisrelevant to items 9 to 15 of the table in subclause (1).

Persons specified by Secretary not approved

(3) The Secretary may, by instrument, specify that the person is not
taken to be approved:
(a) for the purposes of the provision of this Schedule; or
(b) for the purposes of carrying out under this Schedule
identification tests of atype specified under section 5D of the
Migration Act 1958 in relation to the person.

The instrument has effect according to its terms, despite
subclause (1).

(4) Aninstrument under subclause (3) may specify one or more
persons by reference to their being members of a specified class at
or after atime specified in the instrument.
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Provisions relating to detention of suspected foreign offenders Schedule 1
Preliminary Part 1
Approval of authorised officers and detention officers Division 4

Clause 7

(5 Aninstrument made under subclause (3) is not alegislative
instrument.
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Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 2 Detaining suspected foreign offenders
Division 1 Initial detention by an authorised officer

Clause 8

Part 2—Detaining suspected foreign offenders
Division 1—Initial detention by an authorised officer

8 Power to detain

(1) Anauthorised officer may detain aperson in Australiaor a
Territory for the purposes of determining during the period of
detention whether or not to charge the person with an offence
against this Act or the regulations, or an offence against section 6
of the Crimes Act 1914 relating to such an offence, if the
authorised officer has reasonable grounds to believe that the
person:

(a) isnot an Australian citizen or an Australian resident; and
(b) either or both of the following:
(i) wason aforeign vessel when it was used or otherwise
involved in the commission of the offence;
(if) committed the offence in the Australian jurisdiction but
outside the migration zone.

(2) Subclause (1) does not authorise an authorised officer to use more
force in detaining a person than is reasonably necessary.

9 Relationship with Part |1 C of the Crimes Act 1914

(1) Part I1C of the Crimes Act 1914 appliesin relation to the detainee
while detained under this Part asiif:

(@) he or she were a protected suspect for a Commonwealth
offence for the purposes of that Part; and

(b) an authorised officer were an investigating officia for the
purposes of that Part.

(2) Subclause (1) does not affect the operation of Division 2 of Part IC
of the Crimes Act 1914 asiit applies of itsown forcein relation to a
person who is lawfully arrested.
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Provisions relating to detention of suspected foreign offenders Schedule 1
Detaining suspected foreign offenders Part 2
Continued detention by a detention officer Division 2

Clause 10

Division 2—Continued detention by a detention officer

10 Detention officer may detain person already detained by
authorised officer

(1) For the purposes of facilitating an authorised officer determining
whether or not to charge a person with an offence against this Act
or the regulations, or an offence against section 6 of the Crimes Act
1914 relating to such an offence, a detention officer may detain the
person in Australia or a Territory if the detention officer has
reasonable grounds to believe that the person:

(a) has been detained by an authorised officer under Division 1;
and

(b) has been presented, while detained by that authorised officer,
to adetention officer for detention by a detention officer.

(2) However, the detention officer may not detain the person if the
detention officer has reasonable grounds to believe that the person
has ceased to be in detention since the last time the person was
detained by an authorised officer under Division 1.

(3) Subclause (1) does not authorise a detention officer to use more
force in detaining a person than is reasonably necessary.
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Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 2 Detaining suspected foreign offenders
Division 3 Detention on behalf of an authorised officer or detention officer

Clause 11

Division 3—Detention on behalf of an authorised officer or
detention officer

11 Detention on behalf of an authorised officer or detention officer

(1) A personistaken to be detained by an authorised officer or
detention officer under this Part while the person is held, on behal f
of the authorised officer or detention officer, in any of the
following:

(a) aprison or remand centre;

(b) apolice station or watch house;

(c) ahospital or other place where the person isreceiving
medical treatment;

(d) another place approved by the Minister in writing;

(e) avessal.

(2) Thisclause has effect even while the authorised officer or
detention officer is not present where the person is held on behal f
of the authorised officer or detention officer.

(3) Anapproval of aplace by the Minister is not alegidative
instrument.
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Provisions relating to detention of suspected foreign offenders Schedule 1
Detaining suspected foreign offenders Part 2
Moving detainees Division 4

Clause 12

Divison 4—M oving detainees

12 Power to move detainees

(1) Anauthorised officer or detention officer may:
(a) take adetaineein Australiato another placein Australia or to
aplacein an externa Territory; and

(b) take adetaineein an external Territory to another placein the
Territory or to aplace in Australia or another Territory.

(2) Subclause (1) does not authorise an authorised officer or detention
officer to use more force than is reasonably necessary to take the
detainee to the place.

(3) Inexercising the power under subclause (1), the authorised officer
or detention officer must have regard to all matters that he or she
considers relevant, including:

(a) the administration of justice; and
(b) thewelfare of the detainee.
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Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 2 Detaining suspected foreign offenders
Division 5 End of detention

Clause 13

Division 5—End of detention

13 End of detention

A detainee must be released from detention:

(a) assoon as an authorised officer or detention officer knows or
reasonably believes that the detainee is an Australian citizen
or an Australian resident; or

(b) at the time the detainee is brought before a magistrate
following a decision to charge the detainee with an offence
referred to in subclause 8(1); or

(c) at thetime adecision is made not to charge the detainee with
an offence referred to in that subclause; or

(d) at the end of 168 hours after the detention began;

whichever occurs first.
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Provisions relating to detention of suspected foreign offenders Schedule 1
Detaining suspected foreign offenders Part 2
Offence of escaping from detention Division 6

Clause 14

Division 6—Offence of escaping from detention

14 Escape from detention

(1) A person commits an offenceif:
(a) the personisin detention; and
(b) the person escapes from that detention.

(2) The offenceis punishable on conviction by imprisonment for up to
2 years.
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Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 3 Searching and screening detainees and screening their visitors
Division 1 Searches of detainees

Clause 15

Part 3—Searching and screening detainees and

screening their visitors

Division 1—Sear ches of detainees

15 Searches of detainees

(1) For the purposes set out in subclause (2), a detainee, and the
detainee's clothing and any property under the immediate control
of the detainee, may, without warrant, be searched.

(2) The purposes for which a detainee, and the detainee’ s clothing and
any property under the immediate control of the detainee, may be
searched under this clause are as follows:

(a) tofind out whether thereis hidden on the detainee’ s person,
in the clothing or in the property, a weapon or other thing
capable of being used to inflict bodily injury or to help the
detainee to escape from detention,;

(b) to find out whether there is hidden on the detainee’ s person,
in the clothing or in the property, a document or other thing
that is, or may be, evidence of:

(i) an offence against this Act or the regulations; or

(ii) an offence against section 6 of the Crimes Act 1914
relating to an offence described in subparagraph (i).

(3) If, inthe course of a search under this clause, aweapon or other
thing referred to in paragraph (2)(a), or adocument or other thing
referred to in paragraph (2)(b), is found, an approved officer:

(a) may take possession of the weapon, document or other thing;
and

(b) may retain the weapon, document or other thing for such
time as he or she thinks necessary for the purposes of this Act
or the Migration Act 1958.

(4) This clause does not authorise an approved officer, or another
person conducting a search pursuant to subclause (5), to remove
any of the detainee’s clothing, or to require a detainee to remove
any of his or her clothing.
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Provisions relating to detention of suspected foreign offenders Schedule 1
Searching and screening detainees and screening their visitors Part 3
Searches of detainees Division 1

Clause 15

(5) A search under this clause of adetainee, and the detainee’s
clothing, must be conducted by:

(@) an approved officer of the same sex as the detainee; or

(b) inacase where an approved officer of the same sex asthe
detainee is not available to conduct the search—any other
person who is of the same sex and:

(i) isreguested by an approved officer; and
(i) agrees,
to conduct the search.

(6) An action or proceeding, whether civil or criminal, does not lie
against a person who, at the request of an approved officer,
conducts a search under this clause if the person acts in good faith
and does not contravene subclause (7).

(7) An approved officer or other person who conducts a search under
this clause must not use more force, or subject a detainee to greater
indignity, than is reasonably necessary in order to conduct the
search.

(8) To avoid doubt, a search of adetainee may be conducted under this
clause irrespective of whether a screening procedure is conducted
in relation to the detainee under clause 16 or a strip search of the
detainee is conducted under clause 17.

Note: This clause corresponds closely to section 252 of the Migration Act
1958.

Environment Protection and Biodiversity Conservation Act 1999 487



Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 3 Searching and screening detainees and screening their visitors
Division 2 Screening of detainees

Clause 16

Division 2—Screening of detainees

16 Power to conduct a screening procedure

(1) A screening procedure in relation to a detainee, other than a

detainee to whom clause 23 applies, may be conducted by an
approved officer, without warrant, to find out whether thereis
hidden on the detainee, in his or her clothing or in athing in his or
her possession aweapon, or other thing, capable of being used:
(& toinflict bodily injury; or
(b) to help the detainee, or any other detainee, to escape from
detention.

(2) An approved officer who conducts a screening procedure under

this clause must not use greater force, or subject the detainee to
greater indignity, than is reasonably necessary in order to conduct
the screening procedure.

(3) Thisclause does not authorise an approved officer to remove any

of the detainee’ s clothing, or to require a detainee to remove any of
his or her clothing.

(4) To avoid doubt, a screening procedure may be conducted in

relation to a detainee under this clause irrespective of whether a
search of the detainee is conducted under clause 15 or 17.

(5) Inthisclause:

conducting a screening procedure, in relation to a detainee,
means:
(a) causing the detainee to walk, or to be moved, through
screening equipment; or
(b) passing hand-held screening equipment over or around the
detainee or around things in the detainee’ s possession; or
(c) passing thingsin the detainee’ s possession through screening
equipment or examining such things by X-ray.

screening equipment means ametal detector or similar device for
detecting objects or particular substances.

Note: This clause corresponds closely to section 252AA of the Migration
Act 1958.
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Provisions relating to detention of suspected foreign offenders Schedule 1
Searching and screening detainees and screening their visitors Part 3
Strip searches of detainees Division 3

Clause 17

Division 3—S3trip searches of detainees

17 Power to conduct a strip search

(1) A strip search of adetainee, other than a detainee to whom

clause 23 applies, may be conducted by an approved officer,
without warrant, to find out whether there is hidden on the
detainee, in his or her clothing or in athing in his or her possession
aweapon, or other thing, capable of being used:

(& toinflict bodily injury; or

(b) to help the detainee, or any other detainee, to escape from

detention.

Note: Clause 18 sets out rules for conducting a strip search under this clause.

(2) A strip search of adetainee means a search of the detainee, of his
or her clothing or of athing in his or her possession. It may
include:

(a) requiring the detainee to remove some or al of hisor her
clothing; and

(b) an examination of that clothing and of the detainee’ s body
(but not of the detainee’ s body cavities).

(3) A strip search of adetainee may be conducted by an approved
officer only if:

(a) an authorised officer or detention officer suspects on
reasonable grounds that there is hidden on the detainee, in his
or her clothing or in athing in hisor her possession aweapon
or other thing described in subclause (1); and

(b) the authorised officer, or detention officer, referred to in
paragraph (a) suspects on reasonable groundsthat it is
necessary to conduct a strip search of the detainee to recover
that weapon or other thing; and

(c) the strip search is authorised as follows:

(i) if the detaineeis at least 18—the Secretary, the
Director, or an SES Band 3 employee in the Department
(who is not the authorised officer referred to in
paragraphs (@) and (b) nor the approved officer
conducting the strip search), authorises the strip search
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Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 3 Searching and screening detainees and screening their visitors
Division 3 Strip searches of detainees

Clause 17

because he or sheis satisfied that there are reasonable
grounds for those suspicions;

(ii) if the detaineeisat least 10 but under 18—a magistrate
orders the strip search because he or sheis satisfied that
there are reasonable grounds for those suspicions.

(4) Anauthorised officer or detention officer may form a suspicion on
reasonable grounds for the purposes of paragraph (3)(a) on the
basis of:

(@) asearch conducted under clause 15 (whether by that
authorised officer or detention officer or by another
authorised officer or detention officer); or

(b) ascreening procedure conducted under clause 16 (whether by
that authorised officer or detention officer or by another
authorised officer or detention officer); or

(c) any other information that is available to the authorised
officer or detention officer.

(5) An authorisation of a strip search given for the purposes of
subparagraph (3)(c)(i):
(&) may be given by telephone, fax or other electronic means;
and
(b) must be recorded in writing, and signed by the person giving
the authorisation, within one business day after it is given.

(6) A record made under paragraph (5)(b) isnot alegidative
instrument.

(7) A failureto comply with paragraph (5)(b) does not affect the
validity of astrip search conducted on the basis of that
authorisation.

(8) The power to authorise a strip search under subparagraph (3)(c)(i)
cannot be delegated to any other person.

(9) A power conferred on a magistrate by this clause is conferred on
the magistrate in a personal capacity and not as a court or a
member of a court.

(10) The magistrate need not accept the power conferred.

(11) A magistrate exercising a power under this clause has the same
protection and immunity as if he or she were exercising that power
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Provisions relating to detention of suspected foreign offenders Schedule 1
Searching and screening detainees and screening their visitors Part 3
Strip searches of detainees Division 3

Clause 18

as, or as amember of, the court of which the magistrateisa
member.

(12) To avoid doubt, a strip search of a detainee may be conducted
under this clause irrespective of whether a search of the detaineeis
conducted under clause 15 or a screening procedure is conducted in
relation to the detainee under clause 16.

(13) Inthisclause:

SES Band 3 employee means an SES employee with a
classification of Senior Executive Band 3, and includes an SES
employee who has been temporarily assigned duties that have been
alocated a classification of Senior Executive Band 3.

Note: This clause corresponds closely to section 252A of the Migration Act
1958.

18 Rulesfor conducting a strip search

(1) A strip search of adetainee under clause 17:

(&) must not subject the detainee to greater indignity thanis
reasonably necessary to conduct the strip search; and

(b) must be conducted in a private area; and

(c) must be conducted by an approved officer of the same sex as
the detainee; and

(d) subject to subclauses (2), (3) and (5), must not be conducted
in the presence or view of a person who is of the opposite sex
to the detainee; and

(e) subject to subclauses (2), (3) and (5), must not be conducted
in the presence or view of a person whose presence is not
necessary for the purposes of the strip search; and

(f) must not be conducted on a detainee who is under 10; and

(g) if the detaineeisat least 10 but under 18, or isincapable of
managing his or her affairs—must be conducted in the
presence of:

(i) the detainee’ s parent or guardian if that personisin
detention with the detainee and is readily available at
the same place; or

(i) if that is not acceptable to the detainee or
subparagraph (i) does not apply—another person (other
than an approved officer) who is capable of representing
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Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 3 Searching and screening detainees and screening their visitors
Division 3 Strip searches of detainees

Clause 18

the detainee’ s interests and who, asfar asis practicable
in the circumstances, is acceptable to the detainee; and
(h) subject to subclause (4), if the detaineeis at least 18, and is
not incapable of managing his or her affairs—must be
conducted in the presence of another person (if any)
nominated by the detainee, if that other person is readily
available at the same place as the detainee, and willing to
attend the strip search within a reasonable time; and
(i) must not involve a search of the detainee’s body cavities; and
(7)) must not involve the removal of more items of clothing, or
more visual inspection, than the approved officer conducting
the search believes on reasonabl e grounds to be necessary to
determine whether there is hidden on the detainee, in his or
her clothing or in athing in his or her possession a weapon or
other thing described in subclause 17(1); and

(k) must not be conducted with greater force than is reasonably
necessary to conduct the strip search.

(2) Paragraphs (1)(d) and (e) do not apply to a parent or guardian, or
person present because of subparagraph (1)(g)(ii), if the detainee
has no objection to that person being present.

(3) Paragraphs (1)(d) and (e) do not apply to a person nominated by
the detainee under paragraph (1)(h) to attend the strip search.

(4) Neither:
(a) adetainee’ srefusal or failure to nominate a person under
paragraph (1)(h) within a reasonable time; nor
(b) adetainee’ sinability to nominate a person under that
paragraph who is readily available at the same place asthe
detainee and willing to attend the strip search within a
reasonable time;

prevents a strip search being conducted.

(5) A strip search of adetainee may be conducted with the assistance
of another person if the approved officer conducting the strip
search considers that to be necessary for the purposes of
conducting it. That person must not be of the opposite sex to the
detainee unless:

(a) the personisamedical practitioner; and
(b) amedical practitioner of the same sex as the detainee is not
available within areasonable time.

492 Environment Protection and Biodiversity Conservation Act 1999



Provisions relating to detention of suspected foreign offenders Schedule 1
Searching and screening detainees and screening their visitors Part 3
Strip searches of detainees Division 3

Clause 18

(6) Anaction or proceeding, whether civil or criminal, does not lie
against a person who, at the request of an approved officer, assists
in conducting a strip search if the person acts in good faith and
does not contravene this clause.

(7) A detainee must be provided with adequate clothing if during or as
aresult of astrip search any of hisor her clothing is:

(a) damaged or destroyed; or
(b) retained under clause 19.

Note: This clause corresponds closely to section 252B of the Migration Act
1958.
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Division 4—K eeping of things found by screening or strip

sear ch of detainees

19 Possession and retention of certain things obtained during a

screening procedure or strip search

(1) Anapproved officer may take possession of and retain athing

found in the course of conducting a screening procedure under
clause 16 or conducting a strip search under clause 17 if the thing:
(&) might provide evidence of the commission of an offence
against this Act or the regulations, or an offence against
section 6 of the Crimes Act 1914 relating to such an offence;
or

(b) isforfeited or forfeitable to the Commonwealth.

(2) A weapon or other thing described in subclause 16(1) or 17(1) that

isfound in the course of conducting a screening procedure under
clause 16 or a strip search under clause 17 isforfeited to the
Commonwealth.

(3) An approved officer must not return athing that is forfeited or

forfeitable to the Commonwealth. Instead, the approved officer
must, as soon as practicable, give athing that is forfeited under
subclause (2) to a constable (within the meaning of the Crimes Act
1914).

Note: See sections 450 and 451 of this Act, which deal with court-ordered
forfeiture and how forfeited items are to be dealt with.

(4) An approved officer must take reasonable steps to return anything

that is not forfeited or forfeitable but is retained under
subclause (1) to the person from whom it was taken, or to the
owner if that person is not entitled to possessit, if one of the
following happens:

(a) itisdecided that the thing is not to be used in evidence;

(b) the period of 60 days after the approved officer takes
possession of the thing ends.

(5) However, the approved officer does not have to take those stepsif:

() in aparagraph (4)(b) case:
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(i) proceedingsin respect of which the thing might provide
evidence have been instituted before the end of the 60
day period and have not been completed (including an
appeal to a court in relation to those proceedings); or

(ii) the approved officer may retain the thing because of an
order under clause 21; or
(b) inany case—the approved officer is otherwise authorised (by
alaw, or an order of acourt or atribunal, of the
Commonwealth or a State or Territory) to retain, destroy or
dispose of the thing.

Note: This clause corresponds closely to section 252C of the Migration Act
1958.

20 Approved officer may apply for athing to beretained for a
further period

(1) Thisclause appliesif an approved officer has taken possession of a
thing referred to in subclause 19(4) and proceedings in respect of
which the thing might provide evidence have not commenced
before the end of:

(a) 60 days after the approved officer takes possession of the
thing; or

(b) aperiod previously specified in an order of a magistrate
under clause 21.

(2) The approved officer may apply to a magistrate for an order that
the approved officer may retain the thing for a further period.

(3) Before making the application, the approved officer must:
(a) take reasonable steps to discover which persons’ interests
would be affected by the retention of the thing; and
(b) if it ispracticableto do so, notify each person who the
approved officer believes to be such a person of the proposed
application.

(4) A notice under paragraph (3)(b) is not alegidative instrument.

Note: This clause corresponds closely to section 252D of the Migration Act
1958.
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21 Magistrate may order that thing be retained

(1)

)

©)

(4)
(®)

The magistrate may order that the approved officer who made an
application under clause 20 may retain the thing if the magistrateis
satisfied that it is necessary for the approved officer to do so:
(a) for the purposes of an investigation as to whether an offence
has been committed; or
(b) to enable evidence of an offence to be secured for the
purposes of a prosecution.

The order must specify the period for which the approved officer
may retain the thing.

A power conferred on a magistrate by this clauseis conferred on
the magistrate in a personal capacity and not as a court or a
member of a court.

The magistrate need not accept the power conferred.

A magistrate exercising a power under this clause has the same
protection and immunity asif he or she were exercising that power
as, or as amember of, the court of which the magistrateisa
member.

Note: This clause corresponds closely to section 252E of the Migration Act
1958.
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Division 5—Screening detainees' visitors

22 Power s concerning entry to premises wher e detainee is detained

(1) Anauthorised officer or detention officer may request that a person
about to enter premises where a detainee is in detention do one or
more of the following:

(@) walk through screening equipment;

(b) alow an authorised officer or detention officer to pass
hand-held screening equipment over or around the person or
around thingsin the person’ s possession;

(c) alow thingsin the person’s possession to pass through
screening equipment or to be examined by X-ray.

(2) Screening equipment means a metal detector or similar device for
detecting objects or particular substances.

(3) If an approved officer suspects on reasonable grounds that a person
about to enter premises where a detainee isin detention hasin the
person’ s possession athing that might:

() endanger the safety of the detainees, staff or other persons on
the premises; or
(b) disrupt the order or security arrangements on the premises;
the approved officer may reguest that the person do some or al of
the things in subclause (4) for the purpose of finding out whether
the person has such athing. A request may be made whether or not
arequest is also made to the person under subclause (1).

(4) An approved officer may request that the person do one or more of
the following:

(a) alow the approved officer to inspect the thingsin the
person’ s possession;

(b) remove some or all of the person’s outer clothing such asa
coat, jacket or similar item;

(c) remove items from the pockets of the person’s clothing;

(d) open athing in the person’s possession, or remove thething's
contents, to allow the approved officer to inspect the thing or
its contents;

(e) leave athing in the person’s possession, or some or al of its
contents, in a place specified by the approved officer if he or
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she suspects on reasonable grounds that the thing or its
contents are capable of concealing something that might:
(i) endanger the safety of the detainees, staff or other
persons on the premises; or
(i) disrupt the order or security arrangements on the
premises.

(5) A person who leaves athing (including any of its contents) in a
place specified by an approved officer is entitled to its return when
the person leaves the premises.

(6) However, if possession of the thing, or any of those contents, by
the person is unlawful under a Commonwealth, State or Territory
law applying to the premises:

(a) thething or the contents must not be returned to the person;
and

(b) an approved officer must, as soon as practicable, give the
thing or the contents to a constable (within the meaning of
the Crimes Act 1914).

(7) A person who is about to enter premises where adetainee is
detained may be refused entry if the person does not comply with a
regquest under this clause.

Note: This clause corresponds closely to section 252G of the Migration Act
1958.
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Division 6—L aw applying to detaineein State or Territory
prison etc.

23 Detaineesheld in Stateor Territory prisonsor remand centres

(1) Thisclause appliesto a detaineeif:

(a) the detaineeisheld in detention in a prison or remand centre
of a State or Territory; and

(b) alaw of that State or Territory confers a power to search
persons, or things in the possession of persons, serving
sentences or being held in the prison or remand centre.

(2) Tothe extent that the State or Territory law confers that power, or
affects the exercise of that power, it applies to the detainee as
though it were alaw of the Commonwealth.

(3) Clauses 16 and 17 do not apply to a detainee to whom this clause
applies.

Note: This clause corresponds closely to section 252F of the Migration Act
1958.
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Part 4—Detainees rightsto facilitiesfor obtaining
legal advice etc.

24 Detainee may have access to certain advice, facilities etc.

The person responsible for detention of a detainee must afford to
him or her all reasonable facilities for obtaining legal advice or
taking legal proceedingsin relation to his or her detention.

Note: This clause corresponds to section 256 of the Migration Act 1958.
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Part 5—Identifying detainees
Divison 1—Preliminary

25 Definitions
In this Part, unless the contrary intention appears:

identification test means atest carried out in order to obtain a
personal identifier.

incapable person means a person who is incapable of
understanding the general nature and effect of, and purposes of, a
reguirement to provide a personal identifier.

independent person means a person (other than an authorised
officer, detention officer or approved officer) who:
(a) iscapable of representing the interests of a non-citizen whois
providing, or isto provide, a personal identifier; and
(b) asfar as practicable, is acceptable to the non-citizen who is
providing, or isto provide, the personal identifier; and
(c) if the non-citizen is aminor—is capable of representing the
minor’ s best interests.

minor means a person who is less than 18 years old.
non-citizen means a person who is not an Australian citizen.

personal identifier has the meaning given by clause 26.

Note: The definitions of expressionsin this clause correspond closely to
definitions of those expressionsin section 5 of the Migration Act
1958.

26 Meaning of personal identifier
(1) InthisPart:

personal identifier means any of the following (including any of
the following in digital form):
(@) fingerprints or handprints of a person (including those taken
using paper and ink or digital livescanning technologies);
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(b) ameasurement of aperson’s height and weight;

(c) aphotograph or other image of a person’s face and shoulders;

(d) an audio or avideo recording of a person (other than avideo
recording under clause 37);

(e) anirisscan;

(f) aperson’ssignature;

(g) any other identifier prescribed by the regulations, other than
an identifier the obtaining of which would involve the
carrying out of an intimate forensic procedure within the
meaning of section 23WA of the Crimes Act 1914.

(2) Before the Governor-General makes regulations for the purposes of
paragraph (g) of the definition of personal identifier in
subclause (1) prescribing an identifier, the Minister must be
satisfied that:
(a) obtaining the identifier would not involve the carrying out of
an intimate forensic procedure within the meaning of
section 23WA of the Crimes Act 1914; and

(b) theidentifier isan image of, or ameasurement or recording
of, an external part of the body; and

(c) obtaining the identifier will promote one or more of the
purposes referred to in subclause (3).

(3) The purposes are:

(a) toassistintheidentification of, and to authenticate the
identity of, any person who can be required under this
Schedule to provide a personal identifier; and

(b) toassistinidentifying, in the future, any such person; and

(c) to enhance the ability to identify non-citizens who have a
crimina history in matters relating to the environment; and

(d) to combat document and identity fraud in mattersrelating to
the environment; and

(e) to complement anti-people smuggling measures; and

(f) toinform the governments of foreign countries of the identity
of non-citizens who have been detained under, or charged
with offences against, this Act or the regulations; and

(g) tofacilitate international cooperation to combat activities that

involve a breach of the laws of Australia or of aforeign
country.
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Note: This clause corresponds closely to section 5A of the Migration Act
1958.

27 Limiting thetypesof identification teststhat approved officers
may carry out

(1) The Secretary may, in an instrument authorising an authorised
officer or detention officer as an approved officer for the purposes
of carrying out identification tests under this Part, specify the types
of identification tests that the approved officer may carry out.

(2) Such an approved officer is not an approved officer in relation to
carrying out an identification test that is not of atype so specified.

Note: This clause corresponds closely to section 5D of the Migration Act
1958.
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Division 2—I dentification of detainees

Subdivision A—Provision of personal identifiers

28 Detainees must provide personal identifiers

(1) A non-citizen in detention must (other than in the prescribed

circumstances) provide to an approved officer one or more
personal identifiers.

Note: A person who is an Australian citizen, or is a non-citizen but an
Australian resident, may be in detention but must be released as soon
as an authorised officer or detention officer knows or reasonably
believes the person is an Australian citizen or resident. See clause 13.

(2) An approved officer must not require, for the purposes of

subclause (1), a detainee to provide a personal identifier other than
any of the following (including any of the following in digital
form):

(@) fingerprints or handprints of the detainee (including those
taken using paper and ink or digital livescanning
technologies);

(b) ameasurement of the detainee’s height and weight;

(c) aphotograph or other image of the detainee’ s face and
shoulders;

(d) the detainee’' s signature;

(e) any other personal identifier of atype prescribed for the
purposes of this paragraph.

Note: Division 3 sets out further restrictions on the personal identifiers that
minors and incapable persons can be required to provide.

(3) The one or more personal identifiers are to be provided by way of

one or more identification tests carried out by the approved officer
in accordance with this Division.

Note 1: Subject to certain restrictions, clause 32 allows reasonable force to be
used to carry out identification tests under this Division.

Note2:  Thisclause corresponds closely to section 261AA of the Migration
Act 1958.
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29 Approved officers must require and carry out identification tests

(1) The approved officer must, other than in the circumstances
prescribed for the purposes of subclause 28(1):

() require the non-citizen to provide one or more personal
identifiers, of the type or types prescribed, by way of one or
more identification tests carried out by the approved officer;
and

(b) carry out the one or more identification tests on the
non-citizen.

(2) However:

(a) if the types of identification tests that the approved officer
may carry out are specified under clause 27—each
identification test must be of atype so specified; and

(b) eachidentification test must be carried out in accordance
with Subdivision B; and

(c) unlessthe approved officer has reasonable grounds to believe
that the non-citizen is not a minor or an incapable person—
each identification test must be carried out in accordance
with the additional requirements of Division 3.

Note: Subclauses (1) and (2) correspond closely to section 261AB of the
Migration Act 1958.

(3) If:

(a) the approved officer is authorised because of clause 7 (which
effectively treats as approved officers for the purposes of
certain provisions of this Schedule certain persons who are
authorised Migration Act officers for the purposes of certain
provisions of the Migration Act 1958); and

(b) aninstrument under section 5D of that Act specifies the types
of identification test the authorised Migration Act officer
may carry out;

paragraph (2)(a) of this clause has effect asif the specified types
(except any specified under subclause 7(3) in relation to the
authorised Migration Act officer) had been specified under
clause 27.

Environment Protection and Biodiversity Conservation Act 1999 505



Schedule 1 Provisionsrelating to detention of suspected foreign offenders
Part 5 ldentifying detainees
Division 2 Identification of detainees

Clause 30

30 Information to be provided before carrying out identification
tests

(1) Before carrying out an identification test, the approved officer
must:

(a) inform the non-citizen that the non-citizen may ask that an
independent person be present while the identification test is
carried out and that the test be carried out by a person of the
same sex as the non-citizen; and

(b) inform the non-citizen of such other matters as are specified
in the regulations.

(2) For the purposes of subclause (1), the approved officer informsthe
non-citizen of a matter if the approved officer informs the
non-citizen of the matter, through an interpreter if necessary, in a
language (including sign language or braille) in which the
non-citizen is able to communicate with reasonable fluency.

(3) The approved officer may comply with this clause by giving to the
non-citizen, in accordance with the regulations, aform setting out
the information specified in the regulations. However, the
information must be in alanguage (including braille) in which the
non-citizen is able to communicate with reasonable fluency.

(4) A form mentioned in subclause (3) is not alegislative instrument.

Note: This clause corresponds closely to section 261AC of the Migration
Act 1958.

Subdivision B—How identification testsare carried out

31 General rulesfor carrying out identification tests

An identification test under this Division:

(&) must be carried out in circumstances affording reasonable
privacy to the non-citizen; and

(b) if the non-citizen so requests and it is practicable to comply
with the request—must not be carried out in the presence or
view of a person who is of the opposite sex to the
non-citizen; and

(c) must not be carried out in the presence or view of a person
whose presence is not necessary for the purposes of the
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identification test or is not required or permitted by another
provision of this Schedule; and

(d) must not involve the removal of more clothing than is
necessary for carrying out the test; and

(e) must not involve more visual inspection than is necessary for
carrying out the test; and

(f) if thetest isone of 2 or more identification tests to be carried
out on the non-citizen—must be carried out at the same time
asthe other identification tests, if it is practicable to do so.

Note: This clause corresponds closely to section 261AD of the Migration
Act 1958.

32 Useof forcein carrying out identification tests

When use of forceis permitted

(1) Subject to subclause (2) and clause 33, an approved officer, or a
person authorised under clause 34 to help the approved officer,
may use reasonable force:

(a) to enabletheidentification test to be carried out; or
(b) to prevent the loss, destruction or contamination of any
personal identifier or any meaningful identifier derived from
the personal identifier.
However, this clause does not authorise the use of force against a
minor or an incapable person, or if the personal identifier in
guestion is a person’ s signature.

(2) The approved officer or person must not use force unless:

(a) the non-citizen required to provide the personal identifier in
question has refused to allow the identification test to be
carried out; and

(b) all reasonable measuresto carry out the identification test
without the use of force have been exhausted; and

(c) theuse of forcein carrying out the identification test is
authorised under subclause (4).

Applications for authorisation to use force

(3) An approved officer may apply to a senior authorising officer (who
is not an approved officer referred to in subclause (1)) for an
authorisation to use force in carrying out the identification test.
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Authorisation to use force

(4) The senior authorising officer may authorise the use of forcein
carrying out the identification test if he or she is reasonably
satisfied that:

(a) the non-citizen required to provide the personal identifier in
question has refused to allow the identification test to be
carried out; and

(b) all reasonable measuresto carry out the identification test
without the use of force have been exhausted.

(5 An authorisation under subclause (4):
() may be given by telephone, fax or other electronic means;
and
(b) must be recorded in writing, and signed by the person giving
the authorisation, within one business day after it is given.

(6) A record made under paragraph (5)(b) isnot alegislative
instrument.

(7) A failureto comply with paragraph (5)(b) does not affect the
validity of an identification test carried out on the basis of that
authorisation.

(8 The power to give an authorisation under subclause (4) cannot be
delegated to any other person.

Definition
(9) Inthisclause:

senior authorising officer means an authorised officer, or
detention officer, whom the Secretary has authorised, or whois
included in aclass of authorised officers or detention officers
whom the Secretary has authorised, to perform the functions of a
senior authorising officer under this clause.

Note: This clause corresponds closely to section 261AE of the Migration Act
1958.
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33 ldentification testsnot to be carried out in cruel, inhuman or
degrading manner etc.

For the purposes of this Schedule, the carrying out of the
identification test is not of itself taken:

(8) to be cruel, inhuman or degrading; or

(b) to beafailureto treat a person with humanity and with

respect for human dignity.

However, nothing in this Schedule authorises the carrying out of
the identification test in acruel, inhuman or degrading manner, or
in amanner that failsto treat a person with humanity and with
respect for human dignity.

Note: This clause corresponds closely to section 261AF of the Migration Act
1958.

34 Approved officer may get help to carry out identification tests

An approved officer may ask another approved officer or an
authorised officer or detention officer to help him or her to carry
out the identification test, and the other person may give that help.

Note: This clause corresponds closely to section 261AG of the Migration
Act 1958.

35 Identification teststo be carried out by approved officer of same
Sex as non-citizen

If the non-citizen requests that the identification test be carried out
by an approved officer of the same sex as the non-citizen, the test
must only be carried out by an approved officer of the same sex as
the non-citizen.

Note: This clause corresponds closely to section 261AH of the Migration
Act 1958.

36 Independent person to be present

The identification test must be carried out in the presence of an
independent person if:

(@) forceisused in carrying out the identification test; or

(b) both of the following apply:

(i) the non-citizen requests that an independent person be
present while the identification test is being carried out;
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(ii) anindependent person is readily available at the same
place as the non-citizen and is willing to attend the test
within areasonable time.

Note: This clause corresponds closely to section 261Al of the Migration Act
1958.

37 Recording of identification tests

(1) An approved officer may video record the carrying out of the
identification test.

(2) If the carrying out of the identification test is not video recorded,
the approved officer may decide that the identification test must be
carried out in the presence of an independent person.

Note: This clause corresponds closely to section 261AJ of the Migration Act
1958.

38 Retesting

When retesting is permitted

Q) If:

(a) an approved officer has carried out an identification test (the
earlier test) on anon-citizen in accordance with this Division
(including atest authorised under subclause (4)); and

(b) either:

(i) apersonal identifier that is provided as aresult of the
earlier test being carried out is unusable; or
(ii) an approved officer, authorised officer or detention
officer is not satisfied about the integrity of that
personal identifier;
the approved officer who carried out the earlier test or another
approved officer may require the non-citizen to provide the
personal identifier again, and may carry out the test againin
accordance with this Division, if:

(c) therequirement is made while the earlier test is being carried

out or immediately after it was carried out; or

(d) carrying out the test again is authorised under subclause (4).

(2) If the non-citizen isrequired under subclause (1) to provide the
personal identifier again, the non-citizen is taken, for the purposes
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of this Division, not to have provided the personal identifier asa
result of the earlier test being carried out.

Applications for authorisation to retest

(3) An approved officer may apply for an authorisation to carry out the
test again. The application isto be made to:

(@) if the earlier test was not a test authorised under
subclause (4)—a senior authorising officer (who is not an
approved officer, authorised officer or detention officer
referred to in subclause (1)); or

(b) if the earlier test was a test authorised under subclause (4) by
a senior authorising officer—the Secretary, the Director or an
SES Band 3 employee in the Department (who is not an
approved officer, authorised officer or detention officer
referred to in subclause (1)).

Authorisation to retest

(4) The senior authorising officer, Secretary, Director or SES Band 3
employee (as the case requires) may authorise the test to be carried
out again if:

() heor sheisreasonably satisfied that the personal identifier
that is provided as aresult of the earlier test being carried out
is unusable; or

(b) heor sheisnot reasonably satisfied about the integrity of that
personal identifier.

(5 Anauthorisation under subclause (4):
(a8) may be given by telephone, fax or other electronic means;
and
(b) must be recorded in writing, and signed by the person giving
the authorisation, within one business day after it is given.

(6) A record made under paragraph (5)(b) isnot alegislative
instrument.

(7) A failureto comply with paragraph (5)(b) does not affect the
validity of an identification test carried out on the basis of that
authorisation.

(8 The power to give an authorisation under subclause (4) cannot be
delegated to any other person.
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Clause 39
Use of force
(9) An authorisation under subclause (4) does not authorise the use of

force in carrying out an identification test.
Note: See clause 32 on the use of forcein carrying out identification tests.
Effect of refusing to authorise retesting

(20) If an application for an authorisation to carry out an identification
test again on anon-citizen is refused, the non-citizen is taken, for
the purposes of this Schedule, to have complied with any
regquirement under this Schedule to provide the personal identifier
in question.
Definitions

(11) Inthisclause:

senior authorising officer means an authorised officer, or
detention officer, who:

(a) has been authorised, or isincluded in a class of authorised
officers or detention officers who have been authorised, by
the Secretary to perform the functions of a senior authorising
officer under this clause; and

(b) isnot the Secretary or an SES Band 3 employeein the
Department.

SES Band 3 employee means an SES employee with a
classification of Senior Executive Band 3, and includes an SES
employee who has been temporarily assigned duties that have been
allocated a classification of Senior Executive Band 3.

Note: This clause corresponds closely to section 261AK of the Migration
Act 1958.

Subdivision C—Obligationsrelating to video recor dings of

identification tests

39 Definitions

In this Subdivision, unless the contrary intention appears:

permitted provision, of avideo recording, has the meaning given
by subclause 42(2).
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Clause 40

provide, in relation to a video recording, includes provide access to
the recording.

related document means a document that contains information,
derived from a video recording made under clause 37 or from a
copy of such arecording, from which the identity of the individual
on whom the identification test in question was carried out is
apparent or can reasonably be ascertained.

video recording means a video recording made under clause 37 or
acopy of such arecording, and includes a related document.

Note: This clause corresponds closely to section 261AKA of the Migration
Act 1958.

40 Accessing video recordings

(1) A person commits an offenceif:
(a) the person accesses a video recording; and

(b) the person is not authorised under clause 41 to access the
video recording for the purpose for which the person
accessed it.

Penalty: Imprisonment for 2 years.

(2) Thisclause does not apply if the accessis through the provision of
avideo recording that is a permitted provision.

Note 1: A defendant bears an evidential burden in relation to the matter in
subclause (2) (see subsection 13.3(3) of the Criminal Code).

Note2:  Thisclause corresponds closely to section 261AKB of the Migration
Act 1958.

41 Authorising accessto video recordings

(1) The Secretary may, in writing, authorise a specified person, or any
person included in a specified class of persons, to access:
(a) al video recordings; or
(b) aspecified video recording, or video recordings of a
specified kind.

(2) The Secretary must specify in an authorisation under this clause, as
the purpose or purposes for which access is authorised, one or
more of the following purposes:
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Clause 42

(a) providing avideo recording to another person in accordance
with this Subdivision;

(b) administering or managing the storage of video recordings,

(c) making avideo recording available to the person to whom it
relates,

(d) modifying related documents in order to correct errors or
ensure compliance with appropriate standards;

(e) any purpose connected with determining whether a civil or
criminal liability has arisen from a person carrying out or
helping to carry out an identification test under this Schedule;

(f) complying with laws of the Commonwealth or the States or
Territories,

(g) disclosing personal information under clause 59 (about
disclosure of information about a person who has been in
detention, for the purposes of the immigration detention or
removal of the person).

(3) However, the Secretary must not specify as a purpose for which

access is authorised a purpose that will include or involve the
purpose of :

(a) investigating an offence against alaw of the Commonwealth
or a State or Territory (other than an offence involving
whether an identification test was carried out lawfully); or

(b) prosecuting a person for such an offence;

if the identifying information in question relates to a personal
identifier of a prescribed type.

Note: This clause corresponds closely to section 261AKC of the Migration
Act 1958.

42 Providing video recordings

(1) A person commits an offenceif:

(a) the person’s conduct causes a video recording to be provided
to another person; and

(b) the provision of the recording is not a permitted provision of
the recording.

Penalty: Imprisonment for 2 years.

(2) A permitted provision of avideo recording isa provision of the

recording that:
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Clause 42

(a) isfor the purpose of administering or managing the storage
of video recordings; or

(b) isfor the purpose of making the video recording in question
available to the non-citizen to whom it relates; or

(c) isfor the purpose of a proceeding, before a court or tribunal,
relating to the non-citizen to whom the video recording in
question relates; or

(d) isfor any purpose connected with determining whether a
civil or criminal liability has arisen from a person carrying
out or helping to carry out an identification test under this
Schedule; or

(e) isfor the purpose of an investigation by the Privacy
Commissioner or the Ombudsman relating to carrying out an
identification test; or

(f) is made to a prescribed body or agency for the purpose of the
body or agency inquiring into the operation of provisions of
this Schedule relating to carrying out an identification test; or

(g) takes place with the written consent of the non-citizen to
whom the video recording in question relates; or

(h) isadisclosure authorised by clause 59 (about disclosure of
information about a person who has been in detention, for the
purposes of the immigration detention or removal of the
person).

(3) However, aprovision of avideo recording is not a permitted
provision of the recording if:
(a) it constitutes a disclosure of identifying information relating
to apersonal identifier of a prescribed type; and
(b) itisfor the purpose of:

(i) investigating an offence against alaw of the
Commonwealth or a State or Territory (other than an
offence involving whether an identification test was
carried out lawfully); or

(if) prosecuting a person for such an offence.

Note: This clause corresponds closely to section 261AKD of the Migration
Act 1958.
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Clause 43

43 Unauthorised modification of video recordings

A person commits an offenceif:

(a) the person causes any unauthorised modification of avideo
recording; and

(b) the person intends to cause the modification; and
(c) the person knows that the modification is unauthorised.

Penalty: Imprisonment for 2 years.

44 Unauthorised impairment of video recordings

A person commits an offenceif:
(a) the person causes any unauthorised impairment of:
(i) thereliability of avideo recording; or
(i) the security of the storage of a video recording; or
(iii) the operation of a system by which avideo recordingis
stored; and
(b) the person intends to cause the impairment; and
(c) the person knows that the impairment is unauthorised.

Penalty: Imprisonment for 2 years.

45 Meanings of unauthorised modification and unauthorised
impairment etc.

(1) Inthis Subdivision:
(@) modification of avideo recording; or
(b) impairment of the reliability of avideo recording; or
(c) impairment of the security of the storage of avideo
recording; or
(d) impairment of the operation of a system by which avideo
recording is stored;
by aperson is unauthorised if the person is not entitled to cause
that modification or impairment.

(2) Any such modification or impairment caused by the person is not
unauthorised merely because he or she has an ulterior purpose for
causing it.
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Clause 46

(3) For the purposes of an offence under this Subdivision, a person
causes any such unauthorised modification or impairment if the
person’ s conduct substantially contributesto it.

(4) For the purposes of subclause (1), if:

(a) aperson causes any modification or impairment of akind
mentioned in that subclause; and

(b) the person does so under awarrant issued under the law of
the Commonwealth, a State or a Territory;

the person is entitled to cause that modification or impairment.

Note: This clause corresponds closely to section 261AKG of the Migration
Act 1958.

46 Destroying video recordings

A person commits an offenceif:
(a) the person isthe person who has day-to-day responsibility for
the system under which a video recording is stored; and

(b) the person fails physically to destroy the recording, and all
copies of the recording, within 10 years after it was made.

Penalty: Imprisonment for 2 years.
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Clause 47

Division 3—Identification of minorsand incapable per sons

47 Minors

Minorslessthan 15 years old

(1) A non-citizen who islessthan 15 years old must not be required
under this Schedule to provide a personal identifier other than a
personal identifier consisting of:

(&) ameasurement of the non-citizen’'s height and weight; or

(b) the non-citizen’s photograph or other image of the
non-citizen’' s face and shoulders.

Persons present while identification test is carried out

(2) If anon-citizen who isaminor provides apersona identifier, in
accordance with a requirement under this Schedule, by way of an
identification test carried out by an approved officer, the test must
be carried out in the presence of:

(a) aparent or guardian of the minor; or

(b) an independent person.

(3) However, if the Minister administering the Immigration
(Guardianship of Children) Act 1946 is the guardian of the minor,
the test must be carried out in the presence of an independent
person other than that Minister.

Note: This clause corresponds closely to subsections 261AL (1), (5) and (6)
of the Migration Act 1958.

48 Incapable persons

Incapable persons

(1) A non-citizen who is an incapable person must not be required
under this Schedule to provide a personal identifier other than a
personal identifier consisting of:

(@) ameasurement of the non-citizen’s height and weight; or
(b) the non-citizen’'s photograph or other image of the
non-citizen's face and shoulders.
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Clause 48

Persons present while identification test is carried out

(2) If anon-citizen who is an incapable person provides a personal
identifier, in accordance with a requirement under this Schedule,
by way of anidentification test carried out by an approved officer,
the test must be carried out in the presence of:

(a) aparent or guardian of the incapable person; or
(b) an independent person.

Note: This clause corresponds closely to subsections 261AM(1) and (4) of
the Migration Act 1958.
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Clause 49

Division 4—Obligationsrelating to detainees’ identifying
infor mation

Subdivision A—Preliminary

49 Definitions
In this Division:

disclose, in relation to identifying information that is a personal
identifier provided under clause 28, includes provide unauthorised
access to the personal identifier.

Note: Clause 52 deals with authorised access to identifying information.

identifying information means the following:

(a) any personal identifier provided under clause 28;

(b) any meaningful identifier derived from any such personal
identifier;

(c) any record of aresult of analysing any such persona
identifier or any meaningful identifier derived from any such
personal identifier;

(d) any other information, derived from any such persona
identifier, from any meaningful identifier derived from any
such personal identifier or from any record of akind referred
to in paragraph (c), that could be used to discover a particular
person’ sidentity or to get information about a particular
person.

permitted disclosure has the meaning given by subclauses 53(2)
and (3).

unauthorised impairment has the meaning given by clause 57.

unauthorised modification has the meaning given by clause 57.

Note: The definitions of expressionsin this clause correspond closely to
definitions of those expressions in section 336A of the Migration Act
1958.
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Clause 50

50 Application

Section 15.4 of the Criminal Code (extended geographical

jurisdiction—category D) appliesto all offences against this

Division.

Note: This clause corresponds closely to section 336B of the Migration Act
1958.

Subdivision B—Accessing identifying infor mation

51 Accessing identifying information

(1) A person commits an offenceif:
(a) the person accesses identifying information; and
(b) the person is not authorised under clause 52 to access the

identifying information for the purpose for which the person
accessed it.

Penalty: Imprisonment for 2 years.

(1A) Thisclause does not apply if the person believes on reasonable
grounds that the access is necessary to prevent or lessen a serious
and imminent threat to the life or health of the person or of any
other person.

Note: A defendant bears an evidential burden in relation to the matter in
subclause (1A) (see subsection 13.3(3) of the Criminal Code).

(2) Thisclause does not apply if the access is through a disclosure that
isapermitted disclosure.

Note 1: A defendant bears an evidential burden in relation to the matter in
subclause (2) (see subsection 13.3(3) of the Criminal Code).

Note2:  Thisclause corresponds closely to section 336C of the Migration Act
1958.

52 Authorising access to identifying information

(1) The Secretary may, in writing, authorise a specified person, or any
person included in a specified class of persons, to access
identifying information of the kind specified in the authorisation.

(2) The Secretary must specify in an authorisation under this clause, as
the purpose or purposes for which access is authorised, one or
more of the following purposes:
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Clause 53

(a) one or more of the purposes set out in subclause 26(3);

(b) disclosing identifying information in accordance with this
Division;

(c) administering or managing the storage of identifying
information;

(d) making identifying information available to the person to
whom it relates;

(e) modifying identifying information to enable it to be matched
with other identifying information;

(f) modifying identifying information in order to correct errors
or ensure compliance with appropriate standards;

(9) the purposes of this Act;
(h) complying with laws of the Commonwealth or the States or
Territories;

(i) disclosing persona information under clause 59 (about
disclosure of information about a person who has been in
detention, for the purposes of the immigration detention or
removal of the person).

(3) However, the Secretary must not specify as a purpose for which

access is authorised a purpose that will include or involve the
purpose of :

(a) investigating an offence against alaw of the Commonwealth
or a State or Territory; or

(b) prosecuting a person for such an offence;
if the identifying information in question relates to a personal
identifier of a prescribed type.

Note: This clause corresponds closely to section 336D of the Migration Act
1958.

Subdivision C—Disclosing identifying infor mation

53 Disclosing identifying infor mation

(1) A person commits an offenceif:

(a) the person’s conduct causes disclosure of identifying
information; and

(b) thedisclosureis not a permitted disclosure.

Penalty: Imprisonment for 2 years.
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Clause 53

(1A) This clause does not apply if the person believes on reasonable
grounds that the disclosure is hecessary to prevent or lessen a
serious and imminent threat to the life or health of the person or of
any other person.

Note: A defendant bears an evidential burden in relation to the matter in
subclause (1A) (see subsection 13.3(3) of the Criminal Code).

(2) A permitted disclosureisadisclosure that:
(a) isfor the purpose of data-matching in order to:
(i) identify, or authenticate the identity of, a person; or

(i) facilitate the processing of persons entering or departing
from Australia; or

(iii) identify non-citizens who have a criminal history, who
are of character concern (as defined in the Migration
Act 1958) or who are of national security concern; or

(iv) combat document and identity fraud in immigration
matters; or

(v) ascertain whether an applicant for a protection visa had
sufficient opportunity to avail himself or herself of
protection before arriving in Australia; or

(vi) inform the governments of foreign countries of the
identity of non-citizenswho are, or areto be, removed
from Australia; or

(b) isfor the purpose of administering or managing the storage
of identifying information; or

(c) isauthorised under clause 54 and is for the purpose, or one or
more of the purposes, for which the disclosure is authorised;
or

(d) isfor the purpose of making the identifying information in
question available to the person to whom it relates; or

(da) isto an agency of the Commonwealth or of a State or
Territory in order to verify that a person isan Australian
citizen or holds avisa of aparticular class; or
(e) takes place under an arrangement entered into with an agency
of the Commonwealth, or with a State or Territory or an
agency of a State or Territory, for the exchange of identifying
information; or
(ea) isreasonably necessary for the enforcement of the criminal
law of the Commonwealth or of a State or Territory; or
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Clause 54

(eb) isrequired by or under alaw of the Commonwealth or of a
State or Territory; or

(f) isfor the purpose of a proceeding, before a court or tribunal,
relating to the person to whom the identifying information in
question relates; or

(g) isfor the purpose of an investigation by the Privacy
Commissioner or the Ombudsman relating to action taken by
the Department; or

(h) is made to a prescribed body or agency for the purpose of the
body or agency inquiring into the operation of provisions of
this Schedule relating to:

(i) carrying out an identification test; or
(ii) requiring the provision of a personal identifier; or
(ha) isadisclosure of an audio or avideo recording for the
purposes of :
(i) this Act or the regulations; and

(ii) transcribing or translating the recording, or conducting
language analysis or accent analysis of the recording; or
(i) takes place with the written consent of the person to whom
the identifying information in question relates; or
(j) isadisclosure authorised by clause 59 (about disclosure of
information about a person who has been in detention, for the

purposes of the immigration detention or removal of the
person).

(3) However, adisclosureis not a permitted disclosure if:
(a) itisadisclosure of identifying information relating to a
personal identifier of a prescribed type; and
(b) itisfor the purpose of:
(i) investigating an offence against alaw of the
Commonwealth or a State or Territory; or
(if) prosecuting a person for such an offence.

Note: This clause corresponds closely to section 336E of the Migration Act
1958.

54 Authorising disclosure of identifying information to foreign
countries etc.

(1) The Secretary may, in writing, authorise a specified authorised
officer or detention officer, any authorised officer or detention
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Clause 55

officer included in a specified class of authorised officers or
detention officers, or an Agency (as defined in the Public Service
Act 1999) prescribed by the regulations, to disclose identifying
information of the kind specified in the authorisation to one or
more of the following:

(@) one or more specified foreign countries,
(b) one or more specified bodies each of whichis:
(i) apoliceforce or police service of aforeign country; or
(ii) alaw enforcement body of aforeign country; or
(iii) aborder control body of aforeign country;

(c) one or more specified international organisations, or
specified organisations of foreign countries, that are
responsible for matters relating to the environment;

(d) one or more prescribed bodies of aforeign country, of the
Commonwealth or of a State or Territory;

(e) one or more prescribed international organisations.

(2) The Secretary must specify in the authorisation, as the purpose or
purposes for which disclosure is authorised, one or more of the
purposes set out in subclause 26(3).

Note: This clause corresponds closely to subsections 336F(1) and (2) of the
Migration Act 1958.
Subdivision D—M odifying and impairing identifying
information

55 Unauthorised modification of identifying infor mation

A person commits an offence if:

(a) the person causes any unauthorised modification of
identifying information; and

(b) the person intends to cause the modification; and

(c) the person knows that the modification is unauthorised.

Penalty: Imprisonment for 2 years.

Note: This clause corresponds closely to section 336G of the Migration Act
1958.
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Clause 56

56 Unauthorised impair ment of identifying infor mation

A person commits an offenceif:
(a) the person causes any unauthorised impairment of:
(i) thereliability of identifying information; or
(i) the security of the storage of identifying information; or
(iii) the operation of a system by which identifying
information is stored; and
(b) the person intends to cause the impairment; and
(c) the person knows that the impairment is unauthorised.

Penalty: Imprisonment for 2 years.

Note: This clause corresponds closely to section 336H of the Migration Act
1958.

57 Meanings of unauthorised modification and unauthorised
impairment etc.

(1) InthisDivision:
(&) modification of identifying information; or
(b) impairment of the reliability of identifying information; or
(c) impairment of the security of the storage of identifying
information; or
(d) impairment of the operation of a system by which identifying
information is stored;

by aperson is unauthorised if the person is not entitled to cause
that modification or impairment.

(2) Any such modification or impairment caused by the person is not
unauthorised merely because he or she has an ulterior purpose for
causing it.

(3) For the purposes of an offence under this Division, a person causes
any such unauthorised modification or impairment if the person’s
conduct substantially contributes to it.

(4) For the purposes of subclause (1), if:
(a) aperson causes any modification or impairment of akind
mentioned in that subclause; and
(b) the person does so under awarrant issued under the law of
the Commonwealth, a State or a Territory;

526 Environment Protection and Biodiversity Conservation Act 1999



Provisions relating to detention of suspected foreign offenders Schedule 1
Identifying detainees Part 5
Obligations relating to detainees’ identifying information Division 4

Clause 58

the person is entitled to cause that modification or impairment.
Note: This clause corresponds closely to section 336J of the Migration Act
1958.
Subdivision E—Retaining identifying infor mation

58 ldentifying information may beindefinitely retained

Identifying information may be indefinitely retained.

Note: This clause corresponds closely to paragraph 336L(1)(a) of the
Migration Act 1958, because under this Schedule identifying
information will always be about someone who is or has been in
detention.
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Clause 59

Part 6—Disclosure of detainees personal

infor mation

59 Disclosure of detainees personal information

(1) For the purposes described in subclause (2), an agency or
organisation that is or has been responsible for the detention of an
individual may disclose personal information about the individual
to an agency, or organisation, that is or will be responsible for:

(a) taking theindividual into immigration detention; or

(b) keeping theindividual in immigration detention; or

(c) causing theindividual to be kept in immigration detention; or
(d) theremoval of theindividual.

(2) The purposes are:
(@) theimmigration detention of the individual; and
(b) theremoval of theindividual; and

(c) thewelfare of the individua while in immigration detention
or being removed.

(3) Inthisclause:
agency has the same meaning as in the Privacy Act 1988.

immigration detention has the same meaning as in the Migration
Act 1958.

organisation has the same meaning as in the Privacy Act 1988.

personal information has the same meaning as in the Privacy Act
1988.

removal has the same meaning as in the Migration Act 1958.
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Table of Acts

Notes to the Environment Protection and
Biodiversity Conservation Act 1999

Note 1
The Environment Protection and Biodiversity Conservation Act 1999 as shown

in this compilation comprises Act No. 91, 1999 amended as indicated in the
Tables below.

For application, saving or transitional provisions made by the Corporations
(Repeals, Consequentials and Transitionals) Act 2001, see Act No. 55, 2001.

For application, saving or transitional provisions made by the Environment and
Heritage Legislation Amendment Act (No. 1) 2006, see Act No. 165, 2006.

For al other relevant information pertaining to application, saving or
transitional provisions see Table A.

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Environment Protection and 91, 1999 16 July 1999 16 July 2000
Biodiversity Conservation
Act 1999
Environmental Reform 92, 1999 16 July 1999 Schedules 8 and 9 Sch. 9
(Consequential (item 1): 16 July (item 1)
Provisions) Act 1999 2000 (a)
Public Employment 146, 1999 11 Nov 1999 Schedule 1 —
(Consequential and (items 422, 423):
Transitional) Amendment (b)
Act 1999
Corporations (Repeals, 55, 2001 28 June 2001 Ss. 4-14 and Ss. 4-14
Consequentials and Schedule 3 [see Note
Transitionals) Act 2001 (item 172): 15 July 1]

2001 (see Gazette
2001, No. S285)

(©
Environment Protection and 82, 2001 11 July 2001 Ss. 1-3 and Sch. 1
Biodiversity Conservation Schedule 1 (items
Amendment (Wildlife (items 83-86): 70-82)
Protection) Act 2001 Royal Assent
Remainder: 11 Jan
2002

Environment Protection and Biodiversity Conservation Act 1999 529



Notes to the Environment Protection and Biodiversity Conservation Act 1999

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions

Regional Forest 30, 2002 5 Apr 2002 Sections 1 and 2: —

Agreements Act 2002 Royal Assent
Remainder: 3 May
2002 (see Gazette
2002, No. S133)

Statute Law Revision Act 63, 2002 3 July 2002 Schedule 1 —

2002 (items 15, 16, 18):
(d)
Schedule 1
(item 17): (d)

Crimes Legislation 41, 2003 3 June 2003 Schedule 3 Sch. 3

Enhancement Act 2003 (items 31, 32): (e) (item 42)
Schedule 3
(item 42): Royal
Assent

Australian Heritage Council 86, 2003 23 Sept 2003 Ss. 1-3: Royal —
(Consequential and Assent
Transitional Provisions) Remainder: 1 Jan
Act 2003 2004 (see s. 2)

Environment and Heritage 88, 2003 23 Sept 2003 Schedules 1 and 3:  Sch. 1
Legislation Amendment 1 Jan 2004 (see (items 8,
Act (No. 1) 2003 Gazette 2003, No. 24, 25),

GN47) Sch. 3
Schedule 2: [see (f) (item 1)
and Note 2] and Sch. 4
Remainder: Royal (item 1G)
Assent Sch. 3
(item 1A)
(am. by
165, 2006,
Sch. 1
[items 846,
847))
as amended by
Environment and 165, 2006 12 Dec 2006 Schedule 1 —
Heritage Legislation (items 846, 847):
Amendment Act (No. 1) 19 Feb 2007 (see
2006 F2007L00411)

Aboriginal and Torres Strait 32, 2005 22 Mar 2005 Schedule 4 —
Islander Commission (item 23): 24 Mar
Amendment Act 2005 2005

Administrative Appeals 38, 2005 1 Apr 2005 Schedule 1 —
Tribunal Amendment Act (item 207): 16 May
2005 2005

Statute Law Revision Act 9, 2006 23 Mar 2006 Schedule 1 —

2006 (items 13-15): (g)

Offshore Petroleum 17, 2006 29 Mar 2006 Schedule 2 —
(Repeals and (item 21): [see
Consequential Note 3]

Amendments) Act 2006
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Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Corporations (Aboriginal 125, 2006 4 Nov 2006 Schedules 1-3: —
and Torres Strait Islander) 1 July 2007 (see
Consequential, s. 2(1))
Transitional and Other Remainder: Royal
Measures Act 2006 Assent
Environment and Heritage 165, 2006 12 Dec 2006 Schedule 1 Sch. 2 [see
Legislation Amendment (items 1-604, 606, Note 1]
Act (No. 1) 2006 608-762, 764—780,
783-807,
809-835): 19 Feb
2007 (see
F2007L00411)
Schedule 1
(item 605): 1 Jan
2007 (see
F2006L04046)
Schedule 1

(items 607, 808):
[see Note 4]
Schedule 1

(item 763): 15 Jan
2007 (see
F2007L00129)
Schedule 1
(items 781, 782):
[see (h) and Note

4]
Schedule 2: Royal
Assent
Migration Legislation 63, 2007 15 Apr 2007 Schedule 1 (items Sch. 1
Amendment (Information 1-15, 60, 61): 1 (items 60,
and Other Measures) Act May 2007 (see 61)
2007 F2007L01135)
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@

(b)

(©)

(d)

The Environment Protection and Biodiversity Conservation Act 1999 was amended by
Schedule 8 only of the Environmental Reform (Consequential Provisions) Act 1999,
subsection 2(1) of which provides as follows:

(1) Subject to this section, this Act commences when the Environment Protection and
Biodiversity Conservation Act 1999 commences.

The Environment Protection and Biodiversity Conservation Act 1999 was amended by
Schedule 1 (items 422 and 423) only of the Public Employment (Consequential and
Transitional) Amendment Act 1999, subsection 2(3) of which provides as follows:
3) If:
(a) anitem (the amending item) of a Schedule to this Act is expressed to
amend another Act (the amended Act); and
(b) the whole of the amended Act is expressed to commence at one time; and
(c) atthe time when the Public Service Act 1999 commences, the amended
Act:
(i) has not yet been enacted; or
(ii) has been enacted but has not yet commenced,;
then the amending item commences immediately after the commencement of the
amended Act.

Items 422 and 423 of Schedule 1 commenced immediately after 16 July 2000.

The Environment Protection and Biodiversity Conservation Act 1999 was amended by
Schedule 3 (item 172) only of the Corporations (Repeals, Consequentials and Transitionals)
Act 2001, subsection 2(3) of which provides as follows:

(3) Subject to subsections (4) to (10), Schedule 3 commences, or is taken to have
commenced, at the same time as the Corporations Act 2001.

Subsection 2(1) (items 10-13) of the Statute Law Revision Act 2002 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.

Commencement information

Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
10. Schedule 1, Immediately after subsection 151(3) of the 16 July 2000
item 15 Environment Protection and Biodiversity

Conservation Act 1999 commenced

11. Schedule 1, Immediately after paragraph 520(3)(k) of the 16 July 2000
item 16 Environment Protection and Biodiversity

Conservation Act 1999 commenced

12. Schedule 1, Immediately after item 36 of Schedule 1 to the 11 January 2002
item 17 Environment Protection and Biodiversity

Conservation Amendment (Wildlife Protection) Act
2001 commenced

13. Schedule 1, Immediately after section 528 of the Environment 16 July 2000
item 18 Protection and Biodiversity Conservation Act 1999
commenced
532 Environment Protection and Biodiversity Conservation Act 1999



Notes to the Environment Protection and Biodiversity Conservation Act 1999

Act Notes

(e) Subsection 2(1) (item 21) of the Crimes Legislation Enhancement Act 2003 provides as
follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.

Provision(s) Commencement Date/Details
21. Schedule 3, Immediately after the commencement of the 16 July 2000
items 31 and 32 Environment Protection and Biodiversity

Conservation Act 1999

(f)  Subsection 2(1) (item 3) of the Environment and Heritage Legislation Amendment Act (No. 1)
2003 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.

Provision(s) Commencement Date/Details

3. Schedule 2 The later of: [see Note 2]
(a) immediately after the commencement of the
provisions covered by item 2 of this table; and

(b) the time when section 9 of the Act that
establishes the Director of Indigenous Heritage
Protection commences

Note 2: The Director of Indigenous Heritage Protection is expected to be
established by the Aboriginal and Torres Strait Islander Heritage
Protection Act, which may be enacted in 2002 or a later year.

(g) Subsection 2(1) (item 9) of the Statute Law Revision Act 2006 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement Date/Details
9. Schedule 1, Immediately after the commencement of the 16 July 2000
items 13 to 15 Environment Protection and Biodiversity

Conservation Act 1999.

(h)  Subsection 2(1) (items 5 and 6) of the Environment and Heritage Legislation Amendment Act
(No. 1) 2006 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.
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Provision(s) Commencement Date/Details
5. Schedule 1, Immediately after the Heritage of Western [see Note 4]
item 781 Australia Act 1990 of Western Australia starts to

apply in the Territory of Christmas Island.

The Minister must announce by notice in the

Gazette the day on which the Heritage of Western

Australia Act 1990 of Western Australia starts to

apply in the Territory of Christmas Island. The

notice is not a legislative instrument.
6. Schedule 1, Immediately after the Heritage of Western [see Note 4]
item 782 Australia Act 1990 of Western Australia starts to

apply in the Territory of Cocos (Keeling) Islands.

The Minister must announce by notice in the
Gazette the day on which the Heritage of Western
Australia Act 1990 of Western Australia starts to
apply in the Territory of Cocos (Keeling) Islands.
The notice is not a legislative instrument.
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Table of Amendments

ad. = added orinserted am. = amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

Chapter 1
Part 1

am. No. 88, 2003
ad. No. 165, 2006
am. No. 165, 2006
ad. No. 165, 2006
am. No. 86, 2003

Chapter 2

Part 3

Division 1

Subdivision A

S. A2 am. No. 88, 2003

S.15A ... ... am. No. 165, 2006

Note 310 S. 15A(3) .cccvvvveriivenennns ad. No. 165, 2006

Subdivision AA

Subdiv. AA of Div. 1 of ............. ad. No. 88, 2003

Part 3

Ss. 15B, 15C ....cooviiiiiiiien ad. No. 88, 2003
am. No. 165, 2006

Note 310 S. 15C(13)....ccevvvrennn ad. No. 165, 2006

Subdivision B

S.ATB i am. No. 165, 2006

Note 310 S. 17B(3) ..ccvvvevvvenennes ad. No. 165, 2006

Subdivision C

S.ABA am. No. 165, 2006

Note 310 S. 18A(3) ..ccvvvvevvreeennns ad. No. 165, 2006

S 19 am. No. 165, 2006

Subdivision D

S.20A am. No. 165, 2006

Note 310 S. 20A(3) ..cvvvverivveeennns ad. No. 165, 2006

S.20B .o ad. No. 165, 2006

Subdivision E

Note 310 S. 22A(7) .cevvvveriieeennns ad. No. 165, 2006

Subdivision F

S. 24 am. No. 165, 2006

S.24A am. No. 165, 2006

Note 310 S. 24A(7) .cccvvveeiieeennne ad. No. 165, 2006
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ad. = added or inserted am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

Subdivision H
Subdiv. H of Div. 1 of Part 3......

Subdivision HA

Subdiv. HA of Div. 1 .................
of Part 3

Ss. 25E, 25F i,
Division 2
Subdivision A

Note 310 S. 27A(5) ..ccvvveviveeens
Note 210 S. 27A(6) ...vvvevivveeennns
Note 310 S. 27A(6) ...vvvevvvveeenne
Subdivision AA

Subdiv. AA of Div. 2 of .............
Part 3

Note t0 S. 28(1) .vvevrvvreriiiieens
Notes 1, 2 to s. 28(1)
Subdivision C

Subdiv. C of Div. 2 of ...............
Part 3

Subdivision D

Subdiv. D of Div. 2 of ...............
Part 3

ad. No. 82, 2001
ad. No. 82, 2001

ad. No. 165, 2006

ad. No. 165, 2006

ad. No. 82, 2001

ad. No. 82, 2001
am. No. 165, 2006

ad. No. 82, 2001

ad. No. 82, 2001
am. No. 165, 2006

ad. No. 82, 2001

rep. No. 88, 2003
ad. No. 88, 2003
am. No. 165, 2006
ad. No. 165, 2006
rs. No. 88, 2003
ad. No. 88, 2003

ad. No. 88, 2003
ad. No. 88, 2003

ad. No. 88, 2003
am. No. 165, 2006

am. No. 165, 2006
rep. No. 88, 2003
ad. No. 88, 2003

ad. No. 88, 2003

ad. No. 88, 2003

ad. No. 165, 2006

ad. No. 165, 2006
rep. No. 165, 2006
rep. No. 165, 2006
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ad. = added orinserted am. = amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
Part 4

Division 1

S.29 ... ... am. No. 165, 2006
S 3l e am. No. 165, 2006
Division 2

Heading to Div. 2 of Part4........ rs. No. 165, 2006
Subdivision A

S.32 e am. No. 165, 2006
Subdivision B

Subhead. to s. 33(3)...ccccvvrnennn. am. No. 165, 2006
Subhead. to s. 33(5)......ccevveenen rs. No. 165, 2006

am. No. 165, 2006
am. No. 165, 2006
am. No. 88, 2003

am. No. 165, 2006

ad. No. 88, 2003
am. No. 165, 2006

am. No. 165, 2006

ad. No. 88, 2003
am. No. 165, 2006

SS. 35,36 i am. No. 165, 2006
S.36A s ad. No. 165, 2006
Division 3

Div.3of Part4 ......c.cccovevviennne ad. No. 165, 2006
Subdivision A

S 37 s ad. No. 165, 2006
Subdivision B

S.37A s ad. No. 165, 2006
Subdivision C

Ss. 37B=37H, 37J .o ad. No. 165, 2006
Subdivision D

SS. 37K, 37L e ad. No. 165, 2006
Division 3A

Div. 3Aof Part4.......ccccceevveenne ad. No. 165, 2006
S.37M oo ad. No. 165, 2006
Division 4

Subdivision A

S 38 s rs. No. 30, 2002
Subdivision B

S 40 oo am. No. 30, 2002
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Provision affected How affected

Subdivision C

S A2 s am. No. 30, 2002

Division 6

Div.6of Part4 .....c.cccccoevnnnnen.. ad. No. 82, 2001

SS.43A,43B ..oooiiii, ad. No. 82, 2001
am. No. 165, 2006

Chapter 3

Part 5

Division 2
Subdivision A

am. No. 165, 2006
rs. No. 165, 2006

am. No. 165, 2006
am. No. 165, 2006

Note to s. 46(3) ...
Subdivision B
am. No. 165, 2006

ad. No. 88, 2003
am. No. 165, 2006

SS. 5255 .. am. No. 165, 2006
Subdivision C

Subdiv. C of Div. 2 of Part5...... ad. No. 165, 2006
S.B56A s ad. No. 165, 2006

Division 3
Subdivision A

Heading to s. 63(1) ....ccocevvveneen. am. No. 63, 2002

S. B4 am. No. 165, 2006

Subdivision B

S 65 am. No. 165, 2006

S.B5A L am. No. 165, 2006

Chapter 4

Part 6

S 66 i am. No. 165, 2006

Part 7

Division 1

S B7 i am. No. 165, 2006

S.BTA ad. No. 165, 2006

S B8 i am. No. 165, 2006

S.B8A ad. No. 165, 2006

S.T0 i am. No. 82, 2001; No. 165, 2006
SS. 71,72 oo am. No. 165, 2006

S. T4 am. No. 88, 2003; No. 32, 2005; No. 165, 2006
Note to s. 74(3) cvevvevcrieiecen. ad. No. 165, 2006

S.TAA o ad. No. 88, 2003
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ad. = added orinserted am. = amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
S.TAAA oo ad. No. 165, 2006
Division 1A

Div. 1A of Part 7... ... ad. No. 165, 2006
SS. 74B—74D .....cccoviiiiii ad. No. 165, 2006

Division 2

S .75 e, ... am. No. 88, 2003; No. 165, 2006
Note to s. 75(1) ad. No. 165, 2006

Note to s. 75(2) .oevvevcveeneeenen. ad. No. 165, 2006

Headingtos. 76... . am. No. 165, 2006
am. No. 165, 2006
am. No. 88, 2003

ad. No. 88, 2003
am. No. 165, 2006

Division 3

Heading to Div. 3of Part 7......... ad. No. 165, 2006
S T8 am. No. 88, 2003; No. 165, 2006
Notes 1-3 to s. 78(1) ... ad. No. 165, 2006
SS. 78A=T78C ...ooeieeiieeiieieen ad. No. 165, 2006
S. 79 am. No. 165, 2006
Part 8

Division 1

S.80 i am. No. 165, 2006
Division 2

S 82 am. No. 165, 2006
S.84 am. No. 88, 2003
Division 3

Subdivision A

am. No. 165, 2006

rep. No. 165, 2006
am. No. 165, 2006
am. No. 165, 2006

Division 3A

Div. BAof Part 8........cccoevvveeene ad. No. 165, 2006
Ss. 92,93 rs. No. 165, 2006
Division 4

Div.4of Part8 .........cceveviieeens rs. No. 165, 2006
Ss. 94,95 ... ... s. No. 165, 2006
Ss. 95A-95C ad. No. 165, 2006
Division 5

Ss. 96A,96B ..o ad. No. 165, 2006
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ad. = added or inserted

am. = amended

Provision affected

How affected

Headingt0s. 97 .cccoeeviveiiiees
Ss. 97, 98

Ss. 99, 100
Division 6
Ss. 101A, 101B
Heading to s. 102.
Ss. 102, 103
Ss. 104, 105
Division 7

Subdivision E

Division 1

Subdivision A
Ss. 130, 131
S. 131AA
S. 131A ..

Note to s. 133(2)
Heading to s. 134
Subhead. to s. 134(3) ....

S. 142B

Note to s. 143(5) .
Ss. 144, 145

rs. No. 165, 2006
am. No. 165, 2006
rs. No. 165, 2006

ad. No. 165, 2006
rs. No. 165, 2006
am. No. 165, 2006
rs. No. 165, 2006

am. No. 92, 1999
am. No. 92, 1999

am. No. 165, 2006
ad. No. 165, 2006
ad. No. 165, 2006
am. No. 165, 2006
ad. No. 165, 2006
am. No. 165, 2006
ad. No. 165, 2006
rs. No. 165, 2006

rs. No. 165, 2006

am. No. 165, 2006
ad. No. 165, 2006

am. No. 165, 2006
rs. No. 88, 2003
ad. No. 88, 2003
am. No. 165, 2006

am. No. 165, 2006
am. No. 9, 2006

ad. No. 165, 2006
ad. No. 165, 2006

am. No. 165, 2006
am. No. 165, 2006
am. No. 165, 2006
am. No. 165, 2006
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ad. = added orinserted am. = amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

Division 4

S.145B i am. No. 165, 2006

Division 5

Div.50of Part 9 ....cccccccvveviiinne ad. No. 165, 2006

Ss. 145C-145E ....cccoovvveeveenn. ad. No. 165, 2006

Part 10

Division 1

Subdivision A

Heading to Subdiv. A .............. ad. No. 165, 2006
of Div. 1 of Part 10

S. 146 i am. No. 82, 2001; No. 165, 2006

Note 1 to s. 146(2) am. No. 82, 2001

Note 210 S. 146(2) ...cceeevvvveenee rs. No. 165, 2006

Subdivision B

Subdiv. B of Div. 1......cccccevvuneenn. ad. No. 165, 2006
of Part 10

Ss. 146A-146D .....cccccvveevnnennn ad. No. 165, 2006

Subdivision C

Subdiv. Cof Div. 1 ....cccveevnen. ad. No. 165, 2006
of Part 10

Ss. 146E-146H ........ccoverrnnnne. ad. No. 165, 2006

Ss. 146J-146M ......ccoeeveennnnen ad. No. 165, 2006

Division 2

Ss. 148-150 ...ooeviiiiieien am. No. 82, 2001

S. 251 am. No. 82, 2001; No. 63, 2002

S. 152 i am. No. 165, 2006

S. 153 rs. No. 165, 2006

Part 11

Division 1A

Div. 1Aof Part 11......cccccevveenee ad. No. 165, 2006

Ss. 156A—156E .......cccceevrenennne. ad. No. 165, 2006

Division 1B

Div. 1B of Part 11........cccccveeenee ad. No. 165, 2006

S.A56F i ad. No. 165, 2006

Division 3A

Div. 3BAof Part 11......cccccovveenee ad. No. 165, 2006

S.A58A i ad. No. 165, 2006

Division 4

Subdivision A

SS. 159-161 ..ceoeiieiiieien am. No. 165, 2006

Ss. 161A, 161B .....ccceeveerene ad. No. 165, 2006

S. 163 e am. No. 165, 2006
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Provision affected How affected
Subdiv. Bof Div. 4...........cccuu. rep. No. 165, 2006
of Part 11

rep. No. 165, 2006

am. No. 165, 2006
am. No. 165, 2006
am. No. 165, 2006

am. No. 165, 2006
ad. No. 165, 2006

S. 170BA ... ad. No. 165, 2006
Division 6

Div. 6 of Part 11 ........ccceevvveenne ad. No. 165, 2006
S.170C ... ad. No. 165, 2006
Chapter 5

Heading to Chapter 5 ............... rs. No. 88, 2003
Part 11A

Part 11A ..o, ad. No. 165, 2006
S. 170D i ad. No. 165, 2006
Part 12

Division 1

rs. No. 165, 2006
rep. No. 165, 2006

am. No. 88, 2003; No. 165, 2006

Part 13

Division 1

Subdivision A

am. No. 165, 2006

am. No. 165, 2006

rep. No. 165, 2006

ad. No. 165, 2006

am. No. 165, 2006

rs. No. 165, 2006

. am. No. 165, 2006
ad. No. 165, 2006

rep. No. 165, 2006

S.194 .. rs. No. 165, 2006

Subdivision AA

Subdiv. AAof Div. 1.........ccue ad. No. 165, 2006
of Part 13

Ss. 194A-194H .......cceeeeeennnn. ad. No. 165, 2006

Ss. 194J-194N .....cccvvvveeeeen, ad. No. 165, 2006
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Provision affected How affected

SS. 194P—-194T ..o ad. No. 165, 2006

Subdivision B

Heading to s. 196 .... .....am. No. 165, 2006

S 196 i am. No. 165, 2006

Heading to s. 196B ................... am. No. 165, 2006

S.196B .. ... am. No. 165, 2006

S. 196D .o am. No. 165, 2006

S 197 e am. No. 82, 2001; No. 165, 2006

Ss. 199-201 ... am. No. 165, 2006

S.206A e am. No. 165, 2006

Subdivision BA

S.207A e am. No. 165, 2006

Subdivision C

S.208A e ad. No. 82, 2001
rs. No. 165, 2006

Division 2

Subdivision A
. No. 165, 2006

. No. 165, 2006
. No. 165, 2006
. No. 165, 2006
. No. 165, 2006
. No. 165, 2006
. No. 82, 2001; No. 165, 2006
. No. 165, 2006
. No. 165, 2006

S.222A i ad. No. 82, 2001
rs. No. 165, 2006

Division 3

Subdivision A

S.224 oo am. No. 82, 2001; No. 165, 2006

Subdivision B

Heading to Subdiv. B ............... rs. No. 165, 2006

of Div. 3 of Part 13

S. 225 am. No. 165, 2006

S.228A i ad. No. 165, 2006

Subdivision C

Headingt0s. 229 .....cccccevvveenee am. No. 165, 2006

S.229 am. No. 165, 2006

S.229B oo am. No. 165, 2006
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Provision affected How affected
Headingto s. 229D ........cc.c...... rs. No. 165, 2006
Subhead. to s. 229D(1) ............ ad. No. 165, 2006
S.229D .o ... am. No. 165, 2006
Subhead. to s. 230(1) .......c.c..... ad. No. 165, 2006
S 230 e am. No. 165, 2006
S.231 ... .....am. No. 82, 2001; No. 165, 2006
S. 232 am. No. 165, 2006
Heading to Subdiv. D of ............ rs. No. 82, 2001
Div. 3 of Part 13 rep. No. 165, 2006
Subdiv. D of Div. 3 ... rep. No. 165, 2006
of Part 13
SS. 232A,232B ..o ad. No. 82, 2001
rep. No. 165, 2006
SS. 233,234 i am. No. 82, 2001
rep. No. 165, 2006
Headingtos. 235 ..................... am. No. 82, 2001
rep. No. 165, 2006
S. 235 am. No. 82, 2001
rep. No. 165, 2006
Subdivision E
S 236 am. No. 165, 2006
Subdivision F
S. 237 e am. No. 165, 2006
Note to s. 237(1) .eevvvvvcveeneeeen. rep. No. 165, 2006
S.238 i am. No. 82, 2001; No. 165, 2006
Note t0 s. 238(3) ..coovvvveerieenenen. rep. No. 165, 2006
S.243A i am. No. 165, 2006
Subdivision G
Headingtos. 245 .......ccoceveene am. No. 82, 2001
rs. No. 165, 2006
S. 245 i am. No. 82, 2001
rs. No. 165, 2006
Division 4
Subdivision B

Heading to s. 254. .... am. No. 165, 2006
. 165, 2006
. 165, 2006
. 165, 2006
. 82, 2001; No. 165, 2006
. 165, 2006
. 165, 2006
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Provision affected How affected

Subdivision C

Headingto s. 265 ..........ccc........ am. No. 82, 2001
rs. No. 165, 2006
S.265 i am. No. 82, 2001
rs. No. 165, 2006
Div.4Aof Part 13..........cccuueee... rep. No. 165, 2006
S.266A .. rep. No. 165, 2006
Division 5
Heading to Div. 5 of Part 13....... rs. No. 165, 2006
Subdivision AA
Subdiv. AAof Div. 5.......ccoeeee ad. No. 165, 2006
of Part 13
S.266B ..o ad. No. 165, 2006
Subdivision A
S. 267 e am. No. 165, 2006
S. 269AA e ad. No. 165, 2006
S.269A i am. No. 165, 2006
Note t0 s. 269A(2) ...cvvvevivveeennes rep. No. 165, 2006
S. 270 e am. No. 165, 2006
S. 271 i am. No. 165, 2006
S. 273 am. No. 165, 2006
Headingtos. 278......cccccvvveennee am. No. 165, 2006
Headingto s. 283A........ccceene am. No. 165, 2006
S.283A am. No. 165, 2006
Subdivision C
S.299 am. No. 165, 2006
S.300B ...ooiiiiiiee ad. No. 165, 2006
Division 8
Ss. 303AA, 303AB .......ceeueeee ad. No. 165, 2006
Part 13A
Part 13A ..o, ad. No. 82, 2001
Division 1
S.303BA .. ad. No. 82, 2001
S.303BAA ... ad. No. 82, 2001
Ss. 303BB, 303BC ........c.cocu..e. ad. No. 82, 2001

Division 2
Subdivision A

Ss. 303CA, 303CB .....ccccceuueee. ad. No. 82, 2001

Subdivision B

Ss. 303CC-303CF......cccceuneee. ad. No. 82, 2001

Ss. 303CG, 303CH .......ccccuueee. ad. No. 82, 2001
am. No. 165, 2006

S.303Cl ..o, ad. No. 82, 2001
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Provision affected How affected

S.303CJ i ad. No. 82, 2001
am. No. 165, 2006

S. 303CK..uiiiiciieeecieeeee e ad. No. 82, 2001

Subdivision C

Ss. 303CL-303CN......ccoeeevnnenn ad. No. 82, 2001

Division 3

Subdivision A

S. 303DA ad. No. 82, 2001

S. 303DB ad. No. 82, 2001
am. No. 165, 2006

S.303DC .eooveevieeeeeeeee e ad. No. 82, 2001

Subdivision B

Ss. 303DD-303DF..........c.u....... ad. No. 82, 2001

S.303DG ..ooeeevieeeeeeeee e ad. No. 82, 2001
am. No. 165, 2006

S. 303DH....ciiiieeiieeeee e, ad. No. 82, 2001

S. 303Dl e ad. No. 82, 2001
am. No. 165, 2006

S.303DJ ..o ad. No. 82, 2001

Division 4

Subdivision A

S. 303EA ... ad. No. 82, 2001

S.303EB ..o ad. No. 82, 2001

am. No. 165, 2006
S.303EC ..ooeiieeeeeeeeee e ad. No. 82, 2001
Subdivision B
Ss. 303ED, 303EE.......ccccccuueee. ad. No. 82, 2001
am. No. 165, 2006
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Environment and Heritage Legislation Amendment Act (No. 1) 2003
(No. 88, 2003)

The following amendments commence on the later of Schedule 1 or section 9 of
the Act that establishes the Director of Indigenous Heritage Protection:

Schedule 2

1 After subsection 324G(4)
Insert:

(4A) If, in making an assessment, the Australian Heritage Council
considers that the place might have indigenous heritage value, it
must:

(a) ask the Director of Indigenous Heritage Protection to provide
written advice on the place’ s indigenous heritage value:
(i) within 40 business daysif the Minister requested the
assessment under section 324E or this section; or
(ii) within 20 business daysif the Minister requested the
assessment under section 324F (emergency listing); or

(iii) within areasonable period if the Council is making the
assessment under this section on the Council’ s own
initiative; and

(b) if the Director provides the advice on time—consider the
advice and give a copy of it to the Minister with the
assessment.

Note:  Thisitem will only commence after the commencement of section 9 of the Act that
establishes the Director of Indigenous Heritage Protection (see section 2 of this Act).

2 After paragraph 324J(8)(b)

Insert:
(ba) the advice (if any) of the Director of Indigenous Heritage
Protection, acopy of which was given to the Minister by the
Council under paragraph 324G(4A)(b) with the assessment;
and

Note:  Thisitem will only commence after the commencement of section 9 of the Act that
establishes the Director of Indigenous Heritage Protection (see section 2 of this Act).
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3 After subsection 341G(4)
Insert:

(4A) If, in making an assessment, the Australian Heritage Council
considers that the place might have indigenous heritage value, it
must:

(a) ask the Director of Indigenous Heritage Protection to provide
written advice on the place’ s indigenous heritage value:
(i) within 40 business daysif the Minister requested the
assessment under section 341E or this section; or
(if) within 20 business daysif the Minister requested the
assessment under section 341F (emergency listing); or
(iif) within areasonable period if the Council is making the
assessment under this section on the Council’ s own
initiative; and
(b) if the Director provides the advice on time—consider the
advice and give a copy of it to the Minister with the
assessment.

Note:  Thisitem will only commence after the commencement of section 9 of the Act that
establishes the Director of Indigenous Heritage Protection (see section 2 of this Act).

4 After paragraph 341J(8)(b)

Insert:
(ba) the advice (if any) of the Director of Indigenous Heritage
Protection, a copy of which was given to the Minister by the
Council under paragraph 341G(4A)(b) with the assessment;
and

Note:  Thisitem will only commence after the commencement of section 9 of the Act that
establishes the Director of Indigenous Heritage Protection (see section 2 of this Act).

Asat 1 July 2007 the amendments are not incorporated in this compilation.
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Note 3

Offshore Petroleum (Repeals and Consequential Amendments) Act 2006
(No. 17, 2006)

The following amendment commences on proclamation:
Schedule 2

21 Paragraph 524(3)(f)
Repeal the paragraph, substitute:
(f) the Offshore Petroleum Act 2006;

Asat 1 July 2007 the amendment is not incorporated in this compilation.
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Note 4

Environment and Heritage Legislation Amendment Act (No. 1) 2006
(No. 165, 2006)

The following amendments commence on 19 February 2012:
Schedule 1

607 Section 391A
Repeal the section.

808 Section 528 (note at the end of the definition of
environment)

Repeal the note.
The following amendment commences immediately after the Heritage of

Western Australia Act 1990 of Western Australia starts to apply in the Territory
of Christmas Island:

Schedule 1

781 After subsection 525(2)
Insert:

Freehold land in Christmas Island Territory isnot a
Commonwealth area

(2A) Despite subparagraph (1)(c)(i), an area of land in the Territory of
Christmas Island is not a Commonwealth area merely because of
that subparagraph if a person holds a freehold interest in the land.
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The following amendment commences immediately after the Heritage of
Western Australia Act 1990 of Western Australia starts to apply in the Territory
of Cocos (Keeling) Islands:

Schedule 1
782 Before subsection 525(3)

Insert:

Freehold land in Cocos (Kedling) Islands Territory is not a
Commonwealth area

(2B) Despite subparagraph (1)(c)(i), an area of land in the Territory of
Cocos (Kedling) Islands is not a Commonwealth area merely
because of that subparagraph if a person holds a freehold interest in
the land.

Asat 1 July 2007 the amendments are not incorporated in this compilation.
Note 5
Section 254B (Heading)—Note to Schedule 1 (item 453) of the Environment

and Heritage Legislation Amendment Act (No. 1) 2006 (No. 165, 2006)
provides as follows:

Schedule 1
Notee  The heading to section 254 is altered by omitting “Recklessly taking” and substituting
“Taking”.

The proposed amendment was misdescribed and is not incorporated in this
compilation.
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Application, saving or transitional provisions

Environmental Reform (Consequential Provisions) Act 1999 (No. 92, 1999)

Schedule 9

1 Regulation-making power

(D] The Governor-General may make regulations prescribing matters:
(a) permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

2 In particular, the regulations may make transitional or saving provisions
relating to either or both of the following:

(&) the enactment of the Environment Protection and
Biodiversity Conservation Act 1999;

(b) therepeal of al or any of the Acts repealed by this Act.
3 Subitem (2) does not limit subitem (1).

Environment Protection and Biodiversity Conservation Amendment (Wildlife
Protection) Act 2001 (No. 82, 2001)

Schedule 1

70 Transitional—applications pending immediately before
this item commenced

Q) For the purposes of this item, an application for a permit or authority to
export or import a specimen is a pending application if:

(a) the application was made by a person under the Wildlife
Protection (Regulation of Exports and Imports) Act 1982
(other than section 41 or 43A) before the commencement of
thisitem; and

(b) the application was not withdrawn before that
commencement; and
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(c) the permit or authority was neither granted, nor refused,
before that commencement.

2 If:
(a) the pending application is an application for a permit or
authority to export or import a CITES specimen; and
(b) within 28 days after the commencement of thisitem, the
person pays the fee prescribed by the regulations;
the person is taken, on the day on which the feeis paid, to have
made an application (the fresh application) under section 303CE
of the Environment Protection and Biodiversity Conservation Act
1999 for a permit to be issued under section 303CG of that Act
authorising the export or import, as the case may be, of the
specimen.

3 If:

(a) the pending application is an application for a permit or
authority to export a regulated native specimen (other than a
CITES specimen); and

(b) within 28 days after the commencement of thisitem, the
person pays the fee prescribed by the regulations;

the person is taken, on the day on which the feeis paid, to have
made an application (the fresh application) under section 303DE
of the Environment Protection and Biodiversity Conservation Act
1999 for a permit to be issued under section 303DG of that Act
authorising the export of the specimen.

4 If:

(a) the pending application isan application for a permit or
authority to import aregulated live specimen (other than a
CITES specimen); and

(b) within 28 days after the commencement of thisitem, the
person pays the fee prescribed by the regulations;

the person is taken, on the day on which the fee is paid, to have
made an application (the fresh application) under section 303EL
of the Environment Protection and Biodiversity Conservation Act
1999 for a permit to be issued under section 303EN of that Act
authorising the import of the specimen.

5) If information was given to the Minister in connection with the pending
application, the information is taken to have been given to the Minister
in connection with the fresh application.
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(6)

(7)

(8)

(9)

(10)

At the same time as the fee was paid, or at any time during the 28-day
period beginning on the day on which the fee was paid, the person may:

(@) givethe Minister awritten notice:

(i) setting out information relevant to the fresh application;
and

(ii) requesting the Minister to have regard to the
information when dealing with the fresh application; or
(b) givethe Minister awritten notice requesting the Minister to
consider the fresh application as soon as practicable.

If the person gives the Minister a notice under paragraph (6)(a), the
Minister must have regard to the information when considering the
fresh application.

The Minister must not consider the fresh application until whichever is
the earlier of the following days:
(a) thefirst day after the end of the 28-day period beginning on
the day on which the fee was paid,;
(b) if the person gives the Minister a hotice under
paragraph (6)(a) or (b)—the day on which the notice was
given.

For the purposes of the application of sections 303CF, 303Cl, 303DF,
303DH, 303EM, 303EO and 303GB of the Environment Protection and
Biodiversity Conservation Act 1999 to the fresh application, the period
of 40 business daysisto be increased by one business day for each
business day in the period beginning on the day on which the fee was
paid and ending on whichever isthe earlier of the following days:
(a) thelast day of the 28-day period beginning on the day on
which the fee was paid;
(b) if the person gives the Minister a notice under
paragraph (6)(a) or (b)—the day on which the notice was
given.

If, before the commencement of this item, the person paid afeein
respect of the grant of the permit or authority under the Wildlife
Protection (Regulation of Exports and Imports) Act 1982:

(&) the Commonwealth must refund the fee unless the person
elects to treat the payment as fully discharging the person’s
liability to pay the fee for the fresh application worked out
under whichever of subitem (2), (3) or (4) is applicable; and
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(11)

(12)

(13)

(14)

(15

(16)

(17)

(18)

(b) if, under paragraph (@), the person elects to treat a payment as
fully discharging the person’ s liability to pay afee under
whichever of subitem (2), (3) or (4) is applicable, thefeeis
taken to have been paid when the el ection was made.

Subsections 303CE(2), 303DE(2) and 303EL(2) of the Environment
Protection and Biodiversity Conservation Act 1999 do not apply to the
fresh application.

A fee under subitem (2) must not exceed the fee that would have been
payable under subsection 303CE(2) of the Environment Protection and
Biodiversity Conservation Act 1999 if that subsection applied to the
fresh application.

A fee under subitem (3) must not exceed the fee that would have been
payable under subsection 303DE(2) of the Environment Protection and
Biodiversity Conservation Act 1999 if that subsection applied to the
fresh application.

A fee under subitem (4) must not exceed the fee that would have been
payable under subsection 303EL (2) of the Environment Protection and
Biodiversity Conservation Act 1999 if that subsection applied to the
fresh application.

If, before the commencement of thisitem, any comments had been
given to the Minister in relation to the pending application in response
to anotice given under paragraph 44(1)(f) of the Wildlife Protection
(Regulation of Exports and Imports) Act 1982, those comments have
effect asif they had been given to the Minister in relation to the fresh
application in response to a notice given under subsection 303GB(7) of
the Environment Protection and Biodiversity Conservation Act 1999.

The Governor-General may make regulations for the purposes of
subitem (2), (3) or (4).

A fee provided for under subitem (2), (3) or (4) must be reasonably
related to the expensesincurred or to be incurred by the Commonwealth
in relation to the matters to which the fee relates and must not be such
asto amount to taxation.

Inthisitem:
grant includes give.
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71 Transitional—permits or authorities in force immediately
before this item commenced

Q) For the purposes of this item, a permit or authority to export or to
import a specimen is an old permit or an old authority if:

(a) the permit or authority was granted or given to a person
under the Wildlife Protection (Regulation of Exports and
Imports) Act 1982 (other than section 41 or 43A) before the
commencement of thisitem; and

(b) the permit or authority wasin force immediately before that
commencement; and

(c) the specimen had not been exported or imported, as the case
may be, before that commencement.

2 If the old permit or old authority authorised the export or import of a
CITES specimen, the Environment Protection and Biodiversity
Conservation Act 1999 has effect asiif:

(a) the old permit or old authority were a permit issued under
section 303CG of that Act authorising the export or import,
as the case may be, of the specimen; and

(b) the person were the holder of the section 303CG permit; and

(c) the section 303CG permit ceasesto be in force when the old
permit or old authority would have ceased to bein force if
this Act had not been enacted (unless the section 303CG
permit is sooner cancelled under section 303Gl of the
Environment Protection and Biodiversity Conservation Act
1999); and

(d) any conditions of the old permit or old authority were
conditions of the section 303CG permit; and

(e) anotice from the Designated Authority under paragraph
45(1)(b) of the Wildlife Protection (Regulation of Exports
and Imports) Act 1982 in relation to the old permit or old
authority were a notice from the Secretary under paragraph
303GK (1)(b) of the Environment Protection and Biodiversity
Conservation Act 1999 in relation to the section 303CG
permit.

3 If the old permit or old authority authorised the export of aregulated
native specimen (other than a CITES specimen), the Environment
Protection and Biodiversity Conservation Act 1999 has effect as if:
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(a) the old permit or old authority were a permit issued under
section 303DG of that Act authorising the export of the
specimen; and

(b) the person were the holder of the section 303DG permit; and

(c) the section 303DG permit ceases to be in force when the old
permit or old authority would have ceased to bein force if
this Act had not been enacted (unless the section 303DG
permit is sooner cancelled under section 303Gl of the
Environment Protection and Biodiversity Conservation Act
1999); and

(d) any conditions of the old permit or old authority were
conditions of the section 303DG permit; and

(e) anotice from the Designated Authority under paragraph
45(1)(b) of the Wildlife Protection (Regulation of Exports
and Imports) Act 1982 in relation to the old permit or old
authority were a notice from the Secretary under paragraph
303GK (1)(b) of the Environment Protection and Biodiversity
Conservation Act 1999 in relation to the section 303DG
permit.

(@] If the old permit or old authority authorised the import of a regulated
live specimen (other than a CITES specimen), the Environment
Protection and Biodiversity Conservation Act 1999 has effect asiif:

(a) the old permit or old authority were a permit issued under
section 303EN of that Act authorising the import of the
specimen; and

(b) the person were the holder of the section 303EN permit; and

(c) the section 303EN permit ceasesto be in force when the old
permit or old authority would have ceased to bein force if
this Act had not been enacted (unless the section 303EN
permit is sooner cancelled under section 303Gl of the
Environment Protection and Biodiversity Conservation Act
1999); and

(d) any conditions of the old permit or old authority were
conditions of the section 303EN permit.
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72 Transitional—section 303EU of the Environment
Protection and Biodiversity Conservation Act 1999

Q) Thisitem appliesif adetermination was in force under section 51D of
the Wildlife Protection (Regulation of Exports and Imports) Act 1982
immediately before the commencement of thisitem.

2 The Environment Protection and Biodiversity Conservation Act 1999
has effect, after the commencement of thisitem, asif:

(a) the determination had been made by the Secretary under
section 303EU of the Environment Protection and
Biodiversity Conservation Act 1999; and

(b) each reference in the determination to the Designated
Authority were areference to the Secretary; and

(c) anything done under the determination by or in relation to the
Designated Authority before the commencement of thisitem
had been done by or in relation to the Secretary under the
corresponding provision of the determination.

73 Transitional—section 303FN of the Environment
Protection and Biodiversity Conservation Act 1999

(D] Thisitem appliesif:
(a) adeclaration relating to specimens was in force under
subsection 10A(2) of the Wildlife Protection (Regulation of
Exports and Imports) Act 1982 immediately before the
commencement of thisitem; and

(b) the declaration related to a particular operation.

2 The Environment Protection and Biodiversity Conservation Act 1999
has effect, after the commencement of thisitem, asif:

(8) the declaration had been made under subsection 303FN(2) of
that Act; and

(b) the operation were awildlife trade operation; and

(c) the declaration had provided that the operation isan
approved wildlife trade operation for the purposes of
section 303FN of that Act; and

(d) the period:

(i) beginning on the day on which the declaration took
effect; and
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(ii) ending when the declaration would have ceased to bein
forceif this Act had not been enacted;
were specified in the declaration in accordance with
subsection 303FT(4) the Environment Protection and
Biodiversity Conservation Act 1999.

74 Transitional—section 303FO of the Environment
Protection and Biodiversity Conservation Act 1999

(D

(2

Thisitem appliesif a declaration relating to a program wasin force
under subsection 10(1) of the Wildlife Protection (Regulation of Exports
and Imports) Act 1982 immediately before the commencement of this

item.

The Environment Protection and Biodiversity Conservation Act 1999
has effect, after the commencement of thisitem, asif:

(@

(b)
(©)
(d)

(€)

(f)

the declaration had been made under subsection 303FO(2) of
that Act; and
the program were a plan; and
each reference in the declaration to a program were a
reference to a plan; and
each reference in the declaration to an approved management
program were areference to an approved wildlife trade
management plan; and
each reference in the declaration to the purposes of the
Wildlife Protection (Regulation of Exports and Imports) Act
1982 were areference to the purposes of section 303FO of
the Environment Protection and Biodiversity Conservation
Act 1999; and
the period:
(i) beginning on the day on which the declaration took
effect; and
(ii) ending when the declaration would have ceased to be in
forceif this Act had not been enacted;

were specified in the declaration in accordance with
subsection 303FT(4) the Environment Protection and
Biodiversity Conservation Act 1999.
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75 Transitional—section 303FR of the Environment
Protection and Biodiversity Conservation Act 1999

Q) Thisitem appliesif:

@

(b)

(©
(d)

(€)

before the commencement of thisitem, the Minister
formulated a proposal to declare specimens under

section 10A of the Wildlife Protection (Regulation of Exports
and Imports) Act 1982; and

before the commencement of this item, any comments had
been given to the Minister in relation to the proposal in
response to a notice given under section 9B of the Wildlife
Protection (Regulation of Exports and Imports) Act 1982;
and

the proposal related to a particular operation; and

the operation is awildlife trade operation for the purposes of
section 303FN of the Environment Protection and
Biodiversity Conservation Act 1999; and

after the commencement of thisitem, the Minister formul ates
aproposal (the new proposal) to declare the operation under
subsection 303FN(2) of the Environment Protection and
Biodiversity Conservation Act 1999.

2 Those comments have effect as if they had been given to the Minister in
relation to the new proposal in response to a notice given under
subsection 303FR(1) of the Environment Protection and Biodiversity
Conservation Act 1999.

76 Transitional—section 303FR of the Environment
Protection and Biodiversity Conservation Act 1999

Q) Thisitem appliesif:

@

(b)

(©

before the commencement of thisitem, the Minister
formulated a proposal to declare a program under section 10
of the Wildlife Protection (Regulation of Exports and
Imports) Act 1982; and

before the commencement of this item, any comments had
been given to the Minister in relation to the proposal in
response to a notice given under section 9B of the Wildlife
Protection (Regulation of Exports and Imports) Act 1982;
and

the program is a plan; and
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(d) after the commencement of thisitem, the Minister formulates
aproposal (the new proposal) to declare the plan under
subsection 303FO(2) of the Environment Protection and
Biodiversity Conservation Act 1999.

2 Those comments have effect as if they had been given to the Minister in
relation to the new proposal in response to a notice given under
subsection 303FR(1) of the Environment Protection and Biodiversity
Conservation Act 1999.

77 Transitional—section 303FU of the Environment
Protection and Biodiversity Conservation Act 1999

Q) Thisitem appliesif:
() adeclaration relating to specimens was in force under
subsection 10A(3) of the Wildlife Protection (Regulation of
Exports and Imports) Act 1982 immediately before the
commencement of thisitem; and

(b) the declaration related to a particular program.

()] The Environment Protection and Biodiversity Conservation Act 1999
has effect, after the commencement of thisitem, asif the program were
aprogram that, under regulations made for the purposes of
section 303FU of that Act, istaken to be an approved commercial
import program.

3 Subitem (2) ceases to have effect in relation to the program at:
(@) thetime when the declaration would have ceased to bein
forceif this Act had not been enacted; or
(b) if an earlier timeis specified in the regulationsin relation to
the program—that earlier time.

(@] Subitem (2) does not prevent the program from becoming an approved
commercial import program under regulations made for the purposes of
section 303FU of the Environment Protection and Biodiversity
Conservation Act 1999 at any time after subitem (2) ceases to have
effect in relation to that program.

5) The Governor-General may make regulations for the purposes of
subitem (3).
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78 Transitional—section 303GS of the Environment
Protection and Biodiversity Conservation Act 1999

Q) Thisitem appliesif an appointment was in force under section 75 of the
Wildlife Protection (Regulation of Exports and Imports) Act 1982
immediately before the commencement of thisitem.

2 The Environment Protection and Biodiversity Conservation Act 1999
has effect, after the commencement of thisitem, asif:

(a) the appointment had been made under the corresponding
provision of section 303GS of the Environment Protection
and Biodiversity Conservation Act 1999; and

(b) each reference in the appointment to the purposes of the
Wildlife Protection (Regulation of Exports and Imports) Act
1982 were areference to the purposes of Part 13A of the
Environment Protection and Biodiversity Conservation Act
1999.

79 Transitional—section 303GX of the Environment
Protection and Biodiversity Conservation Act 1999

(D] Thisitem appliesif adeclaration was in force under subsection 8A(2)
or (3) of the Wildlife Protection (Regulation of Exports and Imports)
Act 1982 immediately before the commencement of thisitem.

2 The Environment Protection and Biodiversity Conservation Act 1999
has effect, after the commencement of thisitem, asif:

(a) the declaration had been made under the corresponding
provision of section 303GX of the Environment Protection
and Biodiversity Conservation Act 1999; and

(b) each reference in the declaration to section 8A of the Wildlife
Protection (Regulation of Exports and Imports) Act 1982
were areference to section 303GX of the Environment
Protection and Biodiversity Conservation Act 1999.

80 Transitional—section 396 of the Environment Protection
and Biodiversity Conservation Act 1999

(D] Thisitem applies if an appointment or determination was in force under
subsection 58(1) or (2) of the Wildlife Protection (Regulation of Exports
and Imports) Act 1982 immediately before the commencement of this
item.
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(2)

©)

The Environment Protection and Biodiversity Conservation Act 1999
has effect, after the commencement of thisitem, asif:

(a) the appointment or determination had been made under the
corresponding provision of section 396 of the Environment
Protection and Biodiversity Conservation Act 1999; and

(b) the appointment or determination was revoked at the end of
the 6-month period beginning at the commencement of this
item; and

(c) inthe case of adetermination—each referencein the
determination to particular powers conferred on an inspector
by the Wildlife Protection (Regulation of Exports and
Imports) Act 1982 were areference to powers conferred on
an inspector by the corresponding provisions of the
Environment Protection and Biodiversity Conservation Act
1999.

Thisitem does not prevent the Minister, at the end of that 6-month
period, from making afresh appointment or determination under
section 396 of the Environment Protection and Biodiversity
Conservation Act 1999 in terms corresponding to the first-mentioned
appointment or determination.

81 Transitional—Part 17 of the Environment Protection and

(1)

(2)

3

Biodiversity Conservation Act 1999

Part 17 of the Environment Protection and Biodiversity Conservation
Act 1999 applies to an offence against the Wildlife Protection
(Regulation of Exports and Imports) Act 1982 in a corresponding way
to the way in which it applies to an offence against Part 13A of the
Environment Protection and Biodiversity Conservation Act 1999.

The Environment Protection and Biodiversity Conservation Act 1999
has effect, after the commencement of thisitem, asif anything done
under Part 111 of the Wildlife Protection (Regulation of Exports and
Imports) Act 1982 (other than section 58 or 60) before the
commencement of this item had been done under the corresponding
provision of Part 17 of the Environment Protection and Biodiversity
Conservation Act 1999.

The Environment Protection and Biodiversity Conservation Act 1999
has effect, after the commencement of thisitem, asif anything done
under Part 111 of the Wildlife Protection (Regulation of Exports and
Imports) Act 1982 by or in relation to the Designated Authority before
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the commencement of this item had been done by or in relation to the
Secretary under the corresponding provision of Part 17 of the
Environment Protection and Biodiversity Conservation Act 1999.

82 Transitional—regulations

(D] The regulations may make provision for matters of atransitional nature
relating to the amendments made by Part 1 of this Schedule.

2 The Governor-General may make regulations for the purposes of
subitem (1).

Crimes Legidation Enhancement Act 2003 (No. 41, 2003)

Schedule 3

42 Saving provision

(D] The amendments made by this Schedule do not invalidate:

(@) aninstrument made under, or referring to, a Part of the
Crimes Act 1914 whose heading is repeal ed and substituted
by this Schedule; or

(b) anything done under such an instrument or such a Part.

2 Subitem (1) has effect whether the instrument was made, or the thing
was done, before or after this Act received the Royal Assent.

Environment and Heritage Legislation Amendment Act (No. 1) 2003
(No. 88, 2003)

Schedule 1

8 Application

(D) Thisitem is about the application of:

(a) Subdivision AA of Division 1 of Part 3 of the Environment
Protection and Biodiversity Conservation Act 1999; and

(b) Subdivision AA of Division 2 of that Part.
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Note:

(2)

So far as those Subdivisions have effect in relation to places and actions outside the
Australian jurisdiction, those Subdivisions apply only to persons with ajurisdictional
connection with Australia or the external Territories. See subsection 5(3) of that Act.

Neither Subdivision appliesto a particular action if, before the
commencement of this Schedule, the Minister has decided under
section 75 of that Act whether the action is a controlled action (whether
the decision was that the action is a controlled action or that the action
isnot a controlled action).

24 Saving of agreements

The amendment of section 305 of the Environment Protection and
Biodiversity Conservation Act 1999 by this Schedul e does not affect the
validity of a conservation agreement made before the commencement of
this Schedule.

25 Saving of matters prescribed by the regulations

Matters prescribed for the purposes of section 305 of the Environment
Protection and Biodiversity Conservation Act 1999 immediately before
the commencement of this Schedul e are taken to be, immediately after
the commencement of this Schedule, matters prescribed for the
purposes of that section as amended by this Schedule.

Schedule 3

1A Including World Heritage properties in National Heritage

(D

(2)

List

This item applies to a place consisting of a property that, at any time
within 6 months after this item commences, isincluded in the World
Heritage List after being submitted by the Commonwealth to the World
Heritage Committee under Article 11 of the World Heritage
Convention. It does not matter whether the property was first included
inthe List before, on or after the commencement of thisitem.

Place may be included in National Heritage List

The Minister may, by instrument published in the Gazette, includein
the National Heritage List the place and the National Heritage valuesiit
has because of subitem (3). To avoid doubt:
(@) al those values must be included in the List if the Minister
includes the place in the List under thisitem; and
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3

Note:

(b) thisitem does not prevent the Minister from including in the
List at any time under the Environment Protection and
Biodiversity Conservation Act 1999:

(i) theplace; and
(ii) aNational Heritage value the place has because of
subitem (3) or otherwise.

World heritage values taken to cause place to meet National
Heritage criteria

For the purposes of thisitem and the Environment Protection and
Biodiversity Conservation Act 1999, each world heritage value that the
World Heritage Committee has identified the property as having is
taken to cause the place to meet a National Heritage criterion.

This has the effect that, under subsection 324D(1) of the Environment Protection and
Biodiversity Conservation Act 1999, the place has a National Heritage value
corresponding to that world heritage value. Under that subsection, the place will also
have another National Heritage value if the place has a heritage value that causes the
place to meet one of the National Heritage criteria apart from thisitem.

1 Places may be taken to be included in the Commonwealth

(D

Heritage List

In thisitem:

Register of the National Estate means the Register of the National
Estate kept under the Australian Heritage Commission Act 1975,
including the Interim List kept under section 26 of that Act, asin force
immediately before this item commences.

2 Within 6 months after thisitem commences, the Minister may
determine that the Commonwealth Heritage List istaken to include a
placeif:

(@) the place:
(ia) is, oris part of, aplace to which item 1A (about World
Heritage properties) applies; or
(i) wasincluded, immediately before thisitem commences,
in the Register of the National Estate; or
(ii) ispart of aplace that was included, immediately before
thisitem commences, in the Register of the National
Estate; and
(b) the place iswithin a Commonwealth area; and
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3

(4)

(c) the Minister is satisfied that the place has one or more
Commonwealth Heritage values.

The Minister must ensure that the Commonwealth Heritage List
specifies the Commonwealth Heritage value or values for each place
that the Minister determinesis taken to be included in the
Commonwealth Heritage List.

A determination under subitem (2) must be in writing and a copy of the
determination must be published in the Gazette.

Schedule 4

1G Application

The amendment of paragraph 78(1)(b) of the Environment Protection
and Biodiversity Conservation Act 1999 made by this Schedule applies
in relation to notices given under section 77 of that Act after the
commencement of that amendment.

Migration Legislation Amendment (Information and Other Measures) Act 2007

(No. 63, 2007)

Schedule 1

60 Transitional—Authorisations

(D

(2

Thisitem applies to an authorisation that:
(8 isinforce under any of the following provisions immediately
before thisitem commences:
(i) clause 52 of Schedule 1 to the Environment Protection
and Biodiversity Conservation Act 1999;
(ii) clause 52 of Schedule 1A to the Fisheries Management
Act 1991,
(i) clause 52 of Schedule 2 to the Torres Strait Fisheries
Act 1984; and

(b) specifiesthat access to identifying information is authorised
for the purpose of making decisions under that Act.

The authorisation has effect on and after that commencement as if it
were an authorisation in force under that clause that specified that
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access to identifying information is authorised for the purposes of that
Act.

61 Application

The amendments made by items 1 to 59 of this Schedule apply to access
to, or disclosure of, identifying information that occurs after those items
commence.
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